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Abstract
Scholars studying the application of capital punishment in the eighteenth century have
focused on its different uses. Public executions often served as both a form of communal
justice and a visible deterrent for the rest of the population. Thus, governments turned to
these violent spectacles in order to curb criminal activities. This study argues that while
eighteenth-century Pennsylvanians often employed the death penalty as a means of social
control, it led to a number of contentious issues while they debated the justness of this
sanction and who merited a death sentence. Over time, the application of the death
penalty in Pennsylvania evolved, usually in response to specific events or ideological
trends throughout the Atlantic world. This study examines the evolution of capital
punishment throughout Pennsylvania from 1681 to 1794 with an emphasis on the
developments after 1718. The Oyer and Terminer records, published archives,
newspapers, and manuscript collections, which contain a wealth of evidence on the 384
individuals condemned to die between 1718 and 1794 as well as inconsistent application
of the death penalty throughout this period as Pennsylvanians struggled to embrace this
form of punishment.
Initially, William Penn limited the number of capital statutes in Pennsylvania because he
sought to enact Quaker beliefs as the basis for the colony’s legal code. However, fears of
crime and the affirmation crisis led to an expansion of the capital statutes by 1718.
Quaker magistrates continued to share Penn’s reluctance to carry out death sentences
because they typically preferred to extend mercy to the offenders instead. As Quaker
control of the colony waned, the Pennsylvania Assembly expanded the number of capital

statutes and became increasingly unwilling to extend mercy throughout the middle
1
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decades of the eighteenth century. Despite this harsh stance, officials often struggled to
define who deserved to die because a range of factors such as local politics, developing
economies, and the patronage of influential leaders allowed many individuals to escape
the gallows. Pennsylvania officials generally refused to impose even more horrific
punishments such as giving the condemned’s body to the surgeons for dissection
although this practice had gained acceptance in England. Finally, Pennsylvanians began
to question the efficacy of capital punishment after the Revolutionary War, leading to the
rise of the penitentiary movement. Even as state officials reduced the number of capital
statutes, they continued to hang certain individuals who were deemed as unable to be

rehabilitated and re-integrated into society.
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Introduction:
Who Should Die?: The Evolution of Capital Punishment in Pennsylvania, 1681-1794

In the fall of 1765, Henry Halbert, a German indentured servant, reminisced on
the events that landed him in prison in Philadelphia, as he awaited his execution. Upset
with his status, Halbert had grown resentful and vented his frustrations by Killing the son
of Jacob Woolman. Despite admitting the role that discontent with his earthly condition
played in leading to the murder, Halbert blamed the devil for his actions. Given time to
reflect and the religious counsel of Reverend Carl Magnus Wrangel, Halbert assumed the
role of a penitent criminal as he “desire[d] all young Men and Children to take Warning
by my untimely End.” In addition, he wrote to Woolman to beg for his forgiveness in
order to relieve his troubled conscience.! Indeed, his conversion was so complete that
Halbert died as a penitent and even requested the Lutheran School Boys to sing a German
hymn at his execution.

Although Halbert still lost his life despite his penitential stance, the decision to
employ the death penalty remained a deeply contentious issue throughout the eighteenth
century.? Proponents argued that public executions served as a deterrent against crime as
well as a source of communal vengeance. However, the decision to pursue such violent
instruments of justice contrasts with the Quaker emphasis on rehabilitation of sinners.
William Penn initially attempted to codify Quaker beliefs and avoid the bloody code
employed in England by making only murder and treason capital crimes. Over the course

of the eighteenth century, the colony gradually expanded the penal code to punish more

! Last Speech and Confession of Henry Halbert, Who was executed at PHILADELPHIA, October 19, 1765,
for the inhuman Murder of the Son of Jacob Woolman (Philadelphia: Anthony Armbruster, 1765).

2 Pennsylvania Gazette, 24 October 1765.

2 Pennsylvania Gazette, 24 October 1765.
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crimes with executions. Even Quakers came to believe that crimes such as robbery,
sodomy, and rape merited death first for African Americans and then the population as a
whole, leading to an expansion of the capital statutes in 1718. As the Quaker control of
the Assembly waned, the colonial government increased the number of capital statutes
several times over the subsequent decades. These crimes remained capital until the state
legislature reduced the number of capital offenses in 1786, allowing for hard labor and
imprisonment for several crimes deemed less threatening.® Finally, in 1794, the state
decreed that only first-degree murder warranted the gallows.* Largely because of these
revisions, Pennsylvania issued at least 384 death sentences between 1718 and 1794,
leading to the public execution of 221 men and 16 women in fourteen counties.”

Many of the studies focusing on public executions emphasize their role as
instruments of social control. Michel Foucault contended that the scaffold in eighteenth-
century France allowed the state to reassert its authority in response to crimes. Criminal
acts not only violated the victim, but also served as a challenge to the sovereign because

the law reflected the will of the sovereign. These efforts to stigmatize the criminal often

® These penal reforms presented more options for juries and prosecutors. For example, G. S. Rowe
concluded that after 1785, juries were more willing to convict women accused of infanticide largely
because of the possibility of imprisonment rather than death. G. S. Rowe, “Infanticide, Its Judicial
Resolution, and Criminal Code in Early Pennsylvania,” Proceedings of the American Philosophical Society
135 (June 1991): 209-10.

* The Statutes at Large of Pennsylvania from 1682-1801 (hereafter referred to as Statutes at Large),
compiled by James T. Mitchell and Henry Flanders (15 vols.; Harrisburg: Clarence M. Busch, 1896), 2:77-
79, 233-36, 199-221; 5:247-48; 7:90-92, 350-53; 13:243-51; 14:128-39; 15:174-81; Harry Elmer Barnes,
The Evolution of Penology in Pennsylvania: A Study in American Social History (Indianapolis: Bobbs-
Merrill Company, 1927), 81, 108. Treason was a capital crime under federal law.

® The number of condemned men may be higher. Samuel Dewees mentioned in his memoirs several
executions of soldiers under General Anthony Wayne during the Revolution. However, for the purpose of
this project, these sources were not included because of the length of time that transpired between the
events and Dewees’ account and the lack of corroborating sources. John Smith Hanna, comp., A History of
the Life and Service of Captain Samuel Dewees (Baltimore: Robert Neilson, 1844).

4
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proved unsuccessful because the crowd instead frequently identified with or romanticized
the actions of the condemned individual.® Similarly, Douglas Hay argued that eighteenth-
century England lacked other forms of social control such as the police. Therefore, the
gentry relied on the death penalty to protect their property.” Because British officials also
recognized the weakness of executions and the potential threat of the crowds, they
granted pardons in order to maintain the delicate balance between force and mercy to

. . . 8
reinforce what Hay referred to as a “ruling-class conspiracy.”

Echoing this theme, Peter
Linebaugh claimed that the public hangings reflected the emerging class conflict. In the
wake of changing industrial discipline that outlawed many of the practices of the pre-
industrial age, the working class was increasingly hanged in order to preserve the gentry's
control of the city.® Marcus Rediker described the carefully orchestrated executions of
pirates in the early eighteenth century as an exercise by elites to protect property, punish
offenders, and deter other potential pirates.'® Each of these scholars agreed that in the
absence of other methods to control the population, the state resorted to inflicting violent

and public deaths not only to punish the offender but also to deter the rest of the

population from engaging in similar activities.

® Michel Foucault, Discipline and Punish: The Birth of the Prison, 2nd ed., trans. Alan Sheridan (New
York: Vintage Books, 1995), 44-69.

" Douglas Hay, “Property, Authority and the Criminal Law” in Albion’s Fatal Tree: Crime and Society in
Eighteenth-Century England, Douglas Hay, Peter Linebaugh, John G. Rule, E. P. Thompson, and Cal
Winslow (New York: Pantheon Books, 1975), 17-18.

®Ibid., 52.

® Peter Linebaugh, The London Hanged: Crime and Civil Society in the Eighteenth Century (Cambridge:
Cambridge University Press, 1992), 49-73.

19 Marcus Rediker, Villains of all Nations: Atlantic Pirates in the Golden Age (Boston: Beacon Press,
2001), 5; Peter Linebaugh and Marcus Rediker, The Many-Headed Hydra: Sailors, Slaves, Commoners,
and the Hidden History of the Revolutionary Atlantic (Boston: Beacon Press, 2000), 6. For an examination
of public executions in the late eighteenth century through the abolition of these spectacles in 1868 in Great
Britain see V. A. C. Gatrell, The Hanging Tree: Execution and the English People, 1770-1868 (New York:
Oxford University Press, 1994).

5
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Despite the abundance of scholarship on executions in England, public executions
in British North America during the colonial and early republican eras have attracted
considerably less attention. Even with the growing number of monographs on colonial
crime and punishment, scholars often treat the scaffold as another form of punishment,
thus ignoring its greater implications.* Scholars who have addressed the importance of
capital punishment in colonial society often agreed with their counterparts who focused
on the death penalty in Great Britain and Europe that the executions allowed the upper
classes a means of social control over the lower classes. However, public executions in
colonial America have presented additional areas of study. Several historians have noted
the importance of the execution sermon in New England, which during the eighteenth
century allowed the clergy to exhort their congregations to avoid the sins of the
condemned and instead live godly lives. Daniel Cohen examined the development of
execution literature. Although the execution sermon emerged in the seventeenth century
to warn the community against such sinful behavior, by the nineteenth century the clergy
no longer held uncontested authority in interpreting the executions. Rival forms of media
such as sensational trial reports emerged and fed the public’s insatiable interest in these
morbid topics.** Ronald Bosco argued that the execution sermon remained popular in

New England throughout the eighteenth century because the message continued to

1 Douglas Greenberg, Crime and Law Enforcement in the Colony of New York, 1691-1776 (Ithaca: Cornell
University Press, 1976); Dennis Sullivan, The Punishment of Crime in Colonial New York: The Dutch
Experience in Albany during the Seventeenth Century (New York: Peter Lang, 1997); Eli Faber, “Puritan
Criminals: The Economic, Social, and Intellectual Background to Crime in Seventeenth-Century
Massachusetts,” Perspectives in American History 11 (1977-1978): 81-144; Edwin Powers, Crime and
Punishment in Early Massachusetts, 1620-1690: A Documentary History (Boston,: Beacon Press, 1966);
Donna J. Spindel, Crime and Society in North Carolina, 1663-1776 (Baton Rouge: Louisiana State
University Press, 1989).

12 Daniel A. Cohen, Pillars of Salt, Monuments of Grace: New England Crime Literature and the Origins
of American Popular Culture, 1674-1860 (New York: Oxford University Press, 1993).

6
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resonate with the population.*® Karen Halttunen traced the evolution of the portrayal of
the condemned. Initially, execution sermons used the convicts as a warning for the
congregation, claiming that any resident could commit similar crimes and end up on the
gallows. By the nineteenth century, increasingly secular depictions transformed the
condemned into a horrific villain who was isolated from the community.** While these
studies provide historians with a better understanding of New England society, they have
limited application to the remainder of the colonies. The other colonies often lacked
execution sermons, and the Puritans’ emphasis on the sinfulness of mankind offered a
sharp contrast to the Quaker belief that sinners could be rehabilitated and saved.
Therefore, while New England offers an interesting contrast to Pennsylvania, the two
regions possessed different attitudes to and justifications for capital punishment.

Despite the importance of this public punishment, the incomplete court records
for Pennsylvania make it difficult to study crime and punishment for eighteenth-century
Pennsylvania. Harry Elmer Barnes and Lawrence Henry Gipson authored two of the
earliest studies on the topic, both of which heavily rely on the published records of
colonial Pennsylvania. Capital punishment was only a minor aspect of their studies
because they mentioned it only in regards to the expansion of capital crimes.™ Similarly,

Herbert William Keith Fitzroy provided a brief overview of the criminal justice system in

3 Ronald A. Bosco, “Lectures at the Pillory: The Early American Execution Sermon,” American Quarterly
30 (Summer 1978): 156-76.

14 Karen Halttunen, Murder Most Foul: The Killer and the American Gothic Imagination (Cambridge,
Mass.: Harvard University Press, 1998).

15 Barnes, The Evolution of Penology in Pennsylvania; Lawrence H. Gipson, Crime and its Punishment in
Provincial Pennsylvania (Bethlehem, Pa.: Lehigh University Publication, 1935).
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colonial Pennsylvania, focusing on both capital and lesser offenses.*® Subsequent studies
of capital punishment include Albert Post’s analysis of the efforts of prominent
Pennsylvanians such as Benjamin Rush to eliminate the death penalty in the late
eighteenth through mid-nineteenth centuries.*” Several historians, including John M.
Coleman, Henry Young, and Peter C. Messer, have focused on specific aspects of capital
punishment in Pennsylvania. All three of these scholars examined the treason trials that
occurred during the Revolutionary era when the state struggled to eliminate potential
subversives.™ Louis P. Masur contended that middle class emphasis on self-control and
order prompted many states, including Pennsylvania, to drastically reduce the number of
capital offenses—although continuing the practice of public executions—and embrace
the rehabilitative potential of the penitentiary.*® Nevertheless, none of these studies
examined the significance of the executions in colonial society and the different reactions
to them.

In the past decade, Michael Meranze and Gabriele Gottlieb have expanded on the
study of public executions in Philadelphia in the latter half of the eighteenth century.
Meranze reiterated Foucault’s contention that public executions served as instruments of
state terror to create a docile and obedient populace. For most eighteenth-century elites,

only these public acts of terror could prevent the lower sorts from becoming

'® Herbert William Keith Fitzroy, “The Punishment of Crime in Provincial Pennsylvania,” Pennsylvania
Magazine of History and Biography (hereafter referred to as PMHB) 60 (July 1936): 242-69.

7 Albert Post, “Early Efforts to Abolish Capital Punishment in Pennsylvania,” PMHB 68 (January 1944):
38-53.

18 John M. Coleman, “The Treason of Ralph Morden and Robert Land,” PMHB 79 (1955): 439-51; Henry
J. Young, “Treason and its Punishment in Revolutionary Pennsylvania,” PMHB 90 (1966): 287-313; Peter
C. Messer, ““A Species of Treason & Not the Least Dangerous Kind’: The Treason Trials of Abraham
Carlisle and John Roberts,” PMHB 123 (October, 1999): 303-32.

9 Louis P. Masur, Rites of Execution: Capital Punishment and the Transformation of American Culture,
1776-1865 (New York: Oxford University Press, 1989), 3-8, 71-92.

8
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insubordinate. Meranze also echoed several British historians, most notably Douglas
Hay, in arguing that the primary purpose of the law was to protect property.20 This
analysis paralleled Gary Nash’s assessment in The Urban Crucible that by the
Revolution, the lower classes in Philadelphia increasingly resented the authority of the
upper classes.”! If the Revolution did indeed unleash a wave of popular resentment of
traditional authority, then city officials sought to reassert their power through the
scaffold. Between 1776 and 1790, the city staged sixty-two executions, after hanging just
forty-four individuals prior to 1776.%? Although Meranze’s monograph significantly
contributed to the examination of various forms of punishment in Pennsylvania, he
presented public executions as another form of social control before moving on to other
penal methods in the late eighteenth and early nineteenth centuries.

To provide a broader perspective of executions in colonial America, Gottlieb’s
dissertation compared public executions in Philadelphia with those in Charleston, South
Carolina, and Boston, Massachusetts, between 1750 through 1800. Studying published
pamphlets, court records, and newspaper accounts, Gottlieb concluded that the
condemned in Philadelphia were overwhelmingly male, white, young, and lower class.
Moreover, she agreed with Meranze that “capital punishment was an important tool of

social control in early urban America” because property offenses accounted for 57

20 Michael Meranze. Laboratories of Virtue: Punishment, Revolution, and Authority in Philadelphia, 1760-
1835 (Chapel Hill, N.C.: University of North Carolina Press, 1996), 26-29, 30-31; Hay, “Property,
Authority and the Criminal Law,” 17-63.

2! Gary B. Nash. The Urban Crucible: Social Change, Political Consciousness, and the Origins of the
American Revolution (Cambridge, Mass.: Harvard University Press, 1979), 300-309.
*?Meranze.Laboratories of Virtue, 19-54.

9
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percent of Philadelphia’s executions in this period.”® Gottlieb’s work provided a wealthof
information integral to understanding the identity of the individuals condemned in
Philadelphia. Unfortunately, Gottlieb’s research possessed several limitations, including
relying primarily on the incomplete court records to identify the hanged. Moreover, she
only mentioned opposition to the executions in the controversial case of Quaker loyalists
John Roberts and Abraham Carlisle, who were executed in Philadelphia in 1778. Gottlieb
cited the opposition of Friends such as Elizabeth Drinker, John Pemberton, and Hannah
Griffits to these executions, but she made few efforts to connect these views to her claim

that executions served as a means of social control.?

Because her analysis of
Pennsylvania was limited to Philadelphia, she ignored the role of capital punishment
throughout the colony/state. Indeed, she admitted that further study is necessary
especially in regards to the issues of gender and comparing the rural and urban parts of
the state.” These topics need to be addressed in order to understand the impact of capital
punishment in eighteenth-century Pennsylvania.

Few scholars have contributed as much to our understanding of crime and
punishment in eighteenth-century Pennsylvania as Jack D. Marietta and G. S. Rowe.
Their individual and collaborative works have examined a range of criminal activities and
outcomes throughout the region, often focusing on social and cultural aspects such as

how race and gender factored into criminal proceedings. For example, Rowe has written

several articles on infanticide, the treatment of African Americans and women in colonial

2 Gabriele Gottlieb, “Theater of Death: Capital Punishment in Early America, 1750-1800” (PhD diss.,
University of Pittsburgh, 2005), iv, 104-109.
**|bid., 169-70.
®Ibid., 235-37.
10
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courts, and assault cases, but primarily focused on non-capital offenses.**Troubled
Experiment: Crime and Justice in Pennsylvania, 1682-1800, their most recent work,
concluded that Pennsylvania was “a society troubled by crime and disorder” despite
Penn’s noble intentions. Fear of changing demographics coupled with political pressure
prompted colonial legislators to enact laws that defined more offenses as capital crimes.
However, capital punishment is only one aspect of their study. Marietta and Rowe
concentrated on how a variety of factors ranging from economic changes to political
forces led to a rise of crime in Pennsylvania throughout the century and the inability of
the legal and moral leaders to halt this growing problem. Much of their analysis focused
on non-capital crimes in order to examine how ineffectively the state handled this
problem. While Marietta and Rowe provide a firm basis for understanding the law and
criminal cases in Pennsylvania, their analysis often ignored the importance and
contentious nature of the gallows as the ultimate method of punishment.”’

Despite the lack of cohesiveness and deficiencies of existing research examining
capital punishment in eighteenth-century Pennsylvania, the available literature suggests
that the death penalty served a variety of purposes. Pennsylvania officials sought to deter
criminals and also to punish the offenders and provide a source of communal vengeance

against those who broke the social contract. However, nearly every aspect of the death

% Rowe, “Infanticide, Its Judicial Resolution, and Criminal Code in Early Pennsylvania,” 200-32; Rowe,
“Black Offenders, Criminal Courts, and Philadelphia Society in the Late Eighteenth-Century,” Journal of
Social History 22 (Summer 1989): 685-712; Rowe, “Femes Covert and Criminal Prosecution in
Eighteenth-Century Pennsylvania,” American Journal of Legal History 32 (April 1988): 138-56; Rowe,
“The Role of Courthouses in the Lives of Eighteenth-Century Pennsylvania Women,” Western
Pennsylvania Historical Magazine 68 (1985): 5-23; Rowe, “Women’s Crime and Criminal Administration
in Pennsylvania, 1763-1790,” PMHB 109 (1985): 335-68; Rowe and Jack D. Marietta, “Violent Crime,
Victims, and Society in Pennsylvania, 1682-1800,” Pennsylvania History 66, no. 5 (1999): 24-54.

2" Jack D. Marietta and G. S. Rowe, Troubled Experiment: Crime and Justice in Pennsylvania, 1682-1800
(Philadelphia: University of Pennsylvania Press, 2006), 63-156, 263.
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penalty was contested throughout the eighteenth century. The decision to expand the
number of capital statutes and increase the use of the gallows represented a monumental
shift in the interpretation of Friends’ doctrines. Although Quakers could claim that the
Privy Council in London forced this decision upon the colony, Quaker judges in the
1720s began to sentence more offenders to death. Thus, Quakers were torn between their
traditional religious opposition to capital punishment and their desire to preserve order.
Furthermore, determining who actually merited the gallows became increasingly difficult
as both the laws and society changed. An increasingly diverse population and western
expansion significantly contributed to the replacement of Quaker officials—who
traditionally expressed reluctance to impose the death penalty—with officials who failed
to share the Quaker disdain for capital punishment.?® Many of their replacements were
Presbyterians whose Calvinist beliefs stressed human sinfulness and the need for
punishment in order to deter criminal behavior.? In addition, the French and Indian War
and American Revolution fueled domestic unrest while the colony faced the threat of
foreign invasion and potential subversion from within. The gallows were increasingly

used in the latter half of the century because officials feared the growing threat of

%8 For more information on Quaker opposition to the death penalty see Masur, Rites of Execution, 74-76;
Christopher Adamson, “Evangelical Quakerism and the Early American Penitentiary Revisited: The
Contributions of Thomas Eddy, Roberts Vaux, John Griscom, Stephen Grellet, Elisha Bates and Isaac
Hopper,” Quaker History 90 (Fall 2001): 35-58; Paul Cromwell, “The ‘Holy Experiment’: An Examination
of the Influence of the Society of Friends upon the development and evolution of American Correctional
Philosophy” (PhD diss., Florida State University, 1986), 49-55, 72-79.

2 Masur, Rites of Execution, 68-69. According to Alan Tully, the antagonism between the Quakers and the
other religious denominations in Pennsylvania did not emerge until the 1750s over the issue of frontier
defense. He characterized the years between 1726 and 1755 as an era of “cooperation and conciliation.”
Nevertheless, the course of the French and Indian War prompted resignations of most of the Quaker
members of the Assembly. Alan Tully, William Penn’s Legacy: Politics and Social Structure in Provincial
Pennsylvania, 1726-1755 (Baltimore: Johns Hopkins University Press, 1977), 90; Ralph L. Ketcham,
“Conscience, War, and Politics in Pennsylvania, 1755-1757” William and Mary Quarterly 20 (July 1963):
431-37.

12
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anarchy and an assault on property. Consequently, magistrates strove to define the
condemned as inherently depraved and most worthy of death. Criminals and their
supporters also used this same period to try to sway public opinion in their favor.
Through petitions on their behalf, many offenders sought to recast their image by
emphasizing their numerous positive qualities in hopes of escaping the gallows. In the
midst of such a heated debate, no consensus could be reached on defining the
condemned. Even following an execution, Pennsylvania officials possessed the power to
impose additional sanctions on the condemned. The colony opted to deliver the bodies of
some of the condemned to local surgeons for their anatomical research. Many
Philadelphians often voiced their dissent with this decision, and even the surgeons
became targets of popular unrest. Finally, the end of the eighteenth century witnessed a
renewed debate regarding capital punishment. In these tumultuous decades, reformers
such as Benjamin Rush and Benjamin Franklin questioned its effectiveness and sought to
reform the state’s laws.

Because eighteenth-century Pennsylvanians failed to reach a consensus on any of
these subjects, this study seeks to add to the scholarship on capital punishment by
focusing on these ongoing debates regarding the application of the death penalty and the
perception of the condemned over time. Numerous sources contain evidence containing
information on both capital offenders and executions throughout this period.
Pennsylvania newspapers and the sparse court records provide much of the basis for this
study. The published Pennsylvania Archives also offer insight into those individuals
designated to receive this ignominious punishment. Information on the death penalty

appears in numerous manuscript collections, most notably in the Pennsylvania State
13
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Archives and the Historical Society of Pennsylvania. These myriad sources reveal the
inconsistent and often reluctant use of the gallows throughout this time. As many
historians have pointed out, it is difficult to calculate crime rates to definitively show a
rise in crime especially in poorly documented eras such as the eighteenth century. Even
court records and indictments are insufficient because they fail to include unreported
crimes.® Nevertheless, Pennsylvanians regularly claimed that the crime rate increased
throughout the eighteenth century, prompting the debate about how to handle this
growing threat. Individuals throughout eighteenth-century Pennsylvania questioned the
need for the gallows, often paralleling modern-day debates about capital punishment.
Proponents advocated a more regular use of the death penalty in order to deter crime. The
decision to use the gallows often fractured society as Pennsylvanians grappled with the
implications of these harsh sanctions.

Chapter one examines the development of Pennsylvania’s capital statutes from
Penn’s initial plan for the colony through 1739. During this period of Quaker ascendency,
magistrates first had to accept the need to revise the laws and allow a greater number of
capital offenses for the colony. Table Intro.1 contains a complete list of Pennsylvania’s
capital crimes beginning with original laws of 1664 through 1794.

Table Intro.1, Pennsylvania’s Capital Crimes, 1664 - 1794

Year | Capital crimes

1664 | Murder (including poisoning, lying in wait, conspiring to commit murder, or
killing an unarmed individual), bestiality, sodomy, kidnapping, false witness in
capital cases, treason, invading territory governed by this laws, child murdering
his/her parent, burglary (third offense), and arson (offenders received either
death or had to make restitution based on the court’s decision) (Duke of York’s
laws)

%3, A. Sharpe, Crime in early modern England, 1550-1750 (New York: Longman, 1984), 41-72.
14
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1682 | Murder and treason were the only capital crimes

1700 | Murder, manslaughter, buggery, burglary, rape, and attempted rape (only for
African Americans and enacted again in 1705-6 after the Privy Council
repealed these laws)

1718 | High treason, misprision of treason, murder (including petit treason),
manslaughter, sodomy, buggery, rape, robbery, infanticide (including
concealing the death of an infant or encouraging the mother to do so), maiming
(including accessories), witchcraft, burglary, arson (house, barn, stable, or
outhouse)

1756 | Counterfeiting (printing or passing counterfeit bills) (added)

1767 | Arson (no benefit of the clergy), counterfeiting gold or silver coins (added)

1768 | Refusal to vacate Native American lands (added)

1770 | Armed robbery or arson by disguised individuals (Black Boys law) (added)

1771 | Refusing to disperse in a riot or preventing a proclamation ordering rioters to
disperse from being read (added)

1772 | Arson (now included the state house churches, schoolhouses, and libraries)
(added)
1777 | High treason (aiding Great Britain) (added)

1782 | Attempting to create a new state within Pennsylvania’s borders (added)

1783 | Serving as an accessory to outlaws (added)

1786 | Removed: Robbery, burglary, sodomy, buggery, and concealing the death of a
bastard child. The laws do not mention it, but the capital statues passed during
the Revolutionary war appear to have been dropped as well.

Remaining capital crimes: Treason, murder, manslaughter, maiming, witchcraft,
counterfeiting, arson

1789 | Re-committing a previously capital crime after being pardoned, escaping from
prison, or completing one’s sentence (added)

1794 | First-degree murder, treason (federal crime) (only remaining capital crimes)

Sources: Statutes at Large
Philadelphia Yearly Meeting initially advocated that Quakers should avoid positions that
forced them to take the lives of criminals. Although the Yearly Meeting did not deny the

necessity for capital punishment, it argued that non-Quaker officials should carry out
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executions.* By 1718, however, Friends viewed capital punishment as a lesser evil than
swearing oaths based on their willingness to accept English criminal codes. Indeed, over
the subsequent decades, many Quaker officials relied on the gallows to preserve order,
representing a firm shift from the earliest laws for the region. By the final years of
Quaker domination of the Assembly in the mid 1750s, the courts regularly imposed death
penalties, including for a growing number of property crimes. Quakers viewed these
offenders as offering worthwhile lessons for their members. Quaker leaders identified the
worst traits that plagued their religious community through the use of published
confessions and the annual epistles of the Yearly Meeting. Even minor offenses such as
breaking the Sabbath potentially represented the precursors of future lawbreaking. Many
of these early final confessions showed the slow but steady progression of sins that led
the condemned astray and resulted in their untimely fate. Therefore, the epistles not only
advised young Quakers to adhere to traditional beliefs but also provided a path for them
to avoid the gallows. Quaker magistrates often took a selective approach to carrying out
death sentences, hanging only the worst offenders while reserving mercy for those who
were seen as more redeemable.

Chapter two focuses on the increased application of the death penalty after 1740,
which prompted a new portrayal of the condemned. Between 1740 and 1769,
Pennsylvania witnessed a much more prolific use of the gallows as the colony hanged
seventy-five individuals (only twenty-three people had been executed prior to this time)

while the Quaker influence in the colony faded. More significantly, the colony carried out

%! [Philadelphia Yearly Meeting?], A Testimony and Caution to such as do make a Profession of Truth, who
are in scorn called Quakers, and more especially such who profess to be Ministers of the Gospel of Peace,
That they should not be concerned in Worldly Government ([Philadelphia: n. p., 1693]).
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83.3 percent of total death sentences, compared to only 43.5 percent between 1718 and
1739. These middle decades of the eighteenth century were characterized not only by
rapid population growth, but the colony also dealt with several wars and tumultuous
relations with the Native Americans on the frontier. Consequently, the colony expanded
the capital statutes in the 1750s and 1760s to include counterfeiting, a broader definition
of arson, and illegally settling on native lands. These years also witnessed a perceived
rise of crime that produced no shortage of candidates for the gallows. In the midst of
these changes, newspaper accounts and court records typically portrayed the condemned
in highly negative terms. This approach represented a shift from the scant records before
1740 in which the condemned was presented as an example of moral depravity that
anyone degenerate into. New crimes also appeared in the court dockets such as bestiality,
which both intrigued and repulsed Pennsylvanians. Accounts of the condemned’s life and
misdeeds typically no longer portrayed them as a strong contrast to Quaker values.
Instead, trial reports and pamphlets emphasized the irredeemable nature of the offender,
essentially defining them as the other. Colonial officials struggled at times to determine
who fell under this category. Several frontier incidents revealed the limitations of the
colony in successfully labeling criminals as damnable. While colonial officials
condemned the actions of Indian murderers such as Frederick Stump, the lack of
cooperation from inhabitants of the western counties saved these offenders from the
gallows. Therefore, Pennsylvanians disagreed on the definition of the other, which
hindered the use of the death penalty at times over this thirty-year period.

The following chapter challenges the view that the condemned was inherently

depraved and unable to be re-integrated into society. Throughout the eighteenth century,
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criminals regularly petitioned various officials in hopes of obtaining a pardon. The lives
of the condemned depended on their ability to convince the authorities that they could be
reintegrated into society and overcome their past criminal behavior. From 1770 to 1794,
the Pennsylvania government witnessed a flood of petitions, from both criminals and
their supporters, seeking leniency. The condemned offered a variety of reasons ranging
from youth to past service on behalf of the state to prove how deserving they were of a
pardon. These decades also witnessed the first sustained criticism of the extensive use of
the death penalty in Pennsylvania, which created a more sympathetic atmosphere for
these petitioners as well. Consequently, the state often abandoned the image of the
condemned as the other. Instead, officials typically endorsed the belief that the convicts
could be redeemed and integrated into society. Criminals continued to struggle in casting
themselves in a more positive light because other Pennsylvanians feared that pardons
stripped the law of its power and placed too many unrepentant criminals back on the
streets.

Even after the decision to execute a criminal, Pennsylvania witnessed an ongoing
debate regarding the material culture and process of executions, namely the corpse,
gallows, and hangman. Chapter four argues that Pennsylvania officials possessed the
power to impose additional sanctions to dishonor the condemned, but they largely refused
to inflict these extra punishments. Magistrates punished a few offenders, including
suicide victims, beyond death by placing his or her corpse prominently on display.
Medical practitioners also realized the importance of firsthand experience with cadavers

by the mid-eighteenth century. In England, surgeons regularly received the bodies of
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condemned criminals by this time.3* As prominent Philadelphians established first the
Pennsylvania Hospital and then early medical schools by the 1760s, they too realized that
future surgeons needed this experience. The anatomical school under Dr. William
Shippen, Jr., soon attracted the most public ire when the colony began to provide
cadavers for his lessons. Rumors of grave robbing proliferated in Philadelphia throughout
the 1760s and 1770s, leading to multiple attacks on Shippen. Nevertheless, no similar
opposition emerged in regards to the ownership of the condemned. Therefore, this silence
reflected the predominant belief that a capital conviction forfeited not only the right to
one’s life but even the right to a proper burial after death. Yet, Pennsylvanians rarely
exercised this authority, and the only two condemned criminals listed as given to Shippen
both came from out of the state. Similarly, the gallows with the attendant hangman served
as a visible reminder of the state’s authority.>® The location of the gallows and the
identity of the executioner also remained a contested issue throughout this period. Such
measures were often left up to interpretation because no consensus emerged on how to
view these various apparatuses of the execution.

Following the Revolutionary upheaval of the 1770s, numerous Pennsylvanians
began to question the use of the gallows. The final chapter contends that these debates
resulted in a reduction in capital statutes between 1786 and 1794, but state officials
refused to completely abandon the death penalty. Many elite Pennsylvanians, moving far

beyond simply the Quakers who earlier had opposed the death penalty, began to embrace

%2 Andrea McKenzie, Tyburn’s Martyrs: Execution in England, 1675-1775 (London: Hambledon
Continuum, 2007), 17-21.

% Douglas Greenberg discussed how the gallows were attacked during periods when colonists questioned
the legitimacy of the government in New York. Douglas Greenberg, “The Effectiveness of Law
Enforcement in Eighteenth-Century New York,” American Journal of Legal History 19 (July 1975): 187-
88.
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the enlightened ideals of European philosophes that capital punishment failed to eradicate
the root causes of crime. These critics believed that the executions served to harden
criminals and make it even more difficult to eliminate these corruptive elements. The
subsequent penitentiary movement advocated a combination of confinement and labor in
order to rehabilitate the offenders. Reformers contended that these more humane methods
would more effectively deter crime while also creating a virtuous citizenry. By 1786, the
state embraced a wave of reform that led to the gradual reduction of capital charges,
culminating with the elimination of all capital crimes except first-degree murder and
treason by 1794. These changes led to a drastic change in the perception of some crimes
such as infanticide. After the execution of Elizabeth Wilson in 1785, the state refused to
hang another woman for this offense for the remainder of the eighteenth century. Not all
citizens agreed that these more compassionate methods would truly eradicate crime.
Instead, proponents argued that the gallows served as a means of communal justice and
deterrence, which was threatened by this wave of reform. From 1786 to 1794, the state
still employed the gallows, albeit on a much more limited level. Nevertheless, this
continued use revealed how state officials continued to believe that the populace would
benefit from these public examples even in this enlightened age.

Similar to current debates, capital punishment in eighteenth-century Pennsylvania
proved to be an extremely divisive issue as officials struggled to exert an effective means
of social control and state building. Even as Pennsylvania’s leadership and acceptance of
the death penalty evolved over this period, Pennsylvanians as a whole expressed an
uneasiness about the death penalty. The period of the greatest number of death sentences

witnessed a concerted effort to recast the condemned and save them from the gallows.
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Juries periodically reduced charges and opted to convict offenders of lesser crimes such
as larceny or manslaughter to spare them from the gallows. Pennsylvania officials also
regularly wavered on the decision to carry out death sentences throughout the eighteenth
century. Even the era between 1740 and 1769, which witnessed the highest percentage of
executed death sentences, colonial officials often stopped short of imposing the full brunt
of the law upon the offender. Meanwhile, other Pennsylvanians believed the gallows
offered perhaps the best means of restoring order and stability to the region. Between
1718 and 1794, public executions failed to gain universal acceptance and eradicate crime,
despite the claims of proponents. Instead, the selective application of the death penalty
sought to appease both supporters and detractors. In the midst of this periodic debate, the
gallows continued to serve an important role even when reformers throughout the state

strove to abandon the death penalty as a reminder of a barbaric and antiquated past.
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Chapter 1
Struggling to Rule:
Quakers and the Death Penalty, 1681-1739

After William Penn founded the colony of Pennsylvania, he and the Society of
Friends faced an interesting dilemma. They had long been a suppressed minority in
England but now had the challenge of governing the colony. Bestowed with broad
powers to govern, Penn and his fellow Quakers sought to create a government that did
not have to rely upon England’s bloody penal code. Even in the late seventeenth century,
England already had fifty capital crimes.* English jurists of the period claimed that the
community had instilled the power to punish criminals in the magistrate who wielded the
“sword of justice.” Although William Blackstone, the prominent eighteenth-century
English jurist, contended that use of the gallows needed to be proportionate to the
severity of the offense, individuals on both sides of the Atlantic believed that the death
penalty served as a just punishment for even property crimes.? Public executions served
not only as a source of punishment and communal justice but also to deter other potential
wrongdoers through this violent demonstration of state authority. Moreover, religious
denominations such as the Anglicans emphasized the inherent sinful nature of man, and
supported the state’s right to take individual lives for violating the law.® The stipulation
of death for many property crimes convinced many individuals on both sides of the

Atlantic that the punishments were far too severe when considering the magnitude of the

crime.

! J. M. Beattie, “The Pattern of Crime in England, 1660-1800,” Past and Present 62 (February 1974): 48.

2 William Blackstone, Commentaries on the Laws of England, 12th ed. (London: A. Strahanan, 1795), 4:7,
11-12; Hay, “Property, Authority and the Criminal Law,” 17-26; Cohen, “In Defense of the Gallows,” 148-
60.

3 McKenzie, Tyburn’sMartyrs, 25-26.
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Pennsylvania provided Quakers the opportunity to codify their beliefs and alter
the broad use of the death penalty, but changing demographics and a perceived rise in
crime actually led to the expansion of Pennsylvania’s capital statutes in 1718. Even
devout Quakers realized the problems in maintaining Penn’s “holy experiment.” Almost
immediately after the establishment of the colony, Quakers began to debate the most
effective means to eliminate the criminals who seemingly threatened the colony. In the
years leading up to the full-scale changes of 1718, the Pennsylvania Assembly
periodically revised the criminal statutes to mandate more severe punishments, including
additional capital crimes for African Americans. The colony finally publicly broke with
the ideals of Penn and other early Quakers by mandating death sentences for property
offenses and other serious crimes. Despite their initial reluctance to enforce the death
penalty, Quaker judges and magistrates increasingly accepted the need for the gallows in
order to preserve the colony. This chapter contends that this decision posed a moral
dilemma for many Quakers who sought to confirm traditional beliefs while providing
civil leadership against a perceived crime surge. Quakers sought to overcome this
dilemma by offering a public confirmation of their traditional beliefs while
simultaneously allowing a wider use of the death penalty. They even tempered this with
a liberal application of pardons to mitigate the harsher aspects of the penal code. Quakers
authored numerous religious publications throughout the 1720s and 1730s that offered a
stark contrast to the behaviors of the condemned through the end of the 1730s.
Pennsylvania Quakers believed that any individual could also be led down a similar path
of self-destructive behaviors and end up on the gallows, so the executions offered

valuable examples for the rest of the population. Colonial officials executed only
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executed 43.5 percent of the condemned between 1718 and 1739 because they frequently
granted pardons, especially those individuals who committed property crimes. Over
time, the Quaker magistrates realized that new problems such as western expansion and
conflict with the Native Americans made it impossible to avoid imposing the death
penalty as the colony shifted away from Penn’s initial ideals by the end of the 1730s.
Historians have struggled to understand this cultural shift especially since
Quakers largely stayed quiet on the topic of capital punishment. While Philadelphia
Yearly Meeting regularly dealt with a wide range of religious and secular matters, the
Meeting rarely touched on the legal codes. Isaac Sharpless contended that Quakers
believed that such a shift was acceptable because “taking of life judicially was not at that
time an iniquity.”* Susan V. Hartshorne argued that the early progressive laws failed due
to a combination of factors including the lack of sufficient prisons, a weak judiciary
system, demands for reform both from home and abroad, and an increasingly diverse
population.® Herbert Fitzroy contended that Quakers expressed few qualms about
imposing death sentences in murder cases. Nevertheless, he incorrectly claimed the
governor and the provincial council ameliorated the expansion of the death penalty by
pardoning all the individuals condemned for property crimes until 1736.° According to
Paul Cromwell, Quakers accepted the increased use of the death penalty because they had
become part of the establishment and sought to minimize the conflicts with the English

government. Cromwell’s analysis fails to explain the sporadic use the death penalty

* Isaac Sharpless, A Quaker Experiment in Government (Philadelphia: Ferris & Leach, 1902), 151.

> Susan V. Hartshorne, “Quaker Justice in Seventeenth-Century Pennsylvania,” The Friends’ Quarterly 27
(1993): 355-61.

®Fitzroy, “The Punishment of Crime in Provincial Pennsylvania,” 253-56.
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following the expansion of the capital statutes.” In contrast, Gabriele Gottlieb offered a
different explanation, arguing that the shift reflected a loss of Quaker influence in
Pennsylvania politics.® Similarly, Marietta and Rowe contended that after 1710, the
Quakers increasingly abandoned efforts to codify their moral beliefs as they composed a
declining percentage of the population and because of their problems dealing with
Anglicans.’® Joseph J. Kelley, Jr. argued that the Assembly supported this change
following the adroit manipulation of William Keith. Indeed, Kelley downplayed the
change altogether because the law had already abandoned some of Penn’s more benign
policies especially in the treatment of African Americans.™ Finally, Gary Nash’s analysis
of the period as a whole concluded that Quakers were forced to move beyond their early
idealism to make changes as they grappled with the reality of ruling.** None of these
historians examined how Quakers sought to maintain their traditional beliefs while also
expanding the number of capital statutes in Pennsylvania. These early decades offer an
insight into Quaker leaders and the mentalities of early Pennsylvanians while they
struggled to find an effective means to eliminate crime while attempting to abandon the
“bloody code” of Britain.

With the development of new religious groups such as the Levellers and Quakers
during the English Civil War, the inter-regnum periods witnessed the emergence of
critics of capital punishment for the first time in England. Unlike many other

denominations, Quaker opposition to violence prompted many of their leaders to launch a

" Cromwell, “The ‘Holy Experiment’,” 83.
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scathing critique of the system that allowed the death penalty for mere property crimes.*2
George Fox, founder of the Quakers, argued, “hath not all this hanging men for cattle,
and for money, and the creatures, when they should have been restored, or been sold for
their theft, been set up since the days of the apostles, when they should have let them live
to restore, or been sold for their theft, that they might have labored in the thing that is
good.”13 This more lenient stance would allow “thieves, and lustful ones, and covetous
ones” to avoid eternal damnation—a far more severe penalty than a simple hanging—if
they used this additional time to repent.'* Instead, Fox contended restitution was a more
appropriate way to settle the crimes because it also forced criminals to repent their crime
and think about their misdeeds. Similarly, Edward Billing, Fox’s fellow Quaker,
disagreed with the use of death as a deterrent for property crimes. Instead, offenders
should be “forced to labour with their own hands” until the individuals could make
restitution, several times the value of the stolen items, to the victim.*® These reformers
sought to convince others in England of the overuse of the death penalty especially for
relatively minor offenses.

As an often persecuted minority, English Friends had little opportunity to bring
about real change. Although they found a sympathetic ear in Oliver Cromwell, the
restoration of the monarchy squelched these attempts to revise the penal code. Instead,
English Quakers increasingly disassociated themselves from the Stuart government, and

England instead witnessed a rapid growth of capital crimes. Legislative changes in

12 Robert Zaller, “The Debate on Capital Punishment during the English Revolution,” American Journal of
Legal History 31 (April 1987): 128-44.
3 T H.S. Wallace, ed., The Works of George Fox, vol. 1, The Journal (1831; reprint, State College, Pa.:
New Foundation Publication, 1990), 4:183.
“Ibid., 4:32.
1> Edward Billing, A Mite of Affection Manifested in 31 Proposals (London: Giles Calvert, 1659), 3.
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England along with their refusal to swear oaths also served to exclude Quakers from
participating in public life by the end of the seventeenth century.'® Pennsylvania offered
Quakers a fresh canvas on which to impose their beliefs. Moving away from the bloody
code of England and the capital laws initially in effect for Pennsylvania under the Duke
of York, Penn sought to institutionalize Quaker beliefs in the laws of his colony. Penn’s
charter allowed him to enact laws as long as they did not contradict existing English
statutes. Consequently, he gained a great deal of flexibility in defining penalties for
property crimes, which was the area most criticized by the English Quakers.*” Penn also
solicited the advice of Quaker leaders when writing the legal code between 1681 and
1682. Their influence and Penn’s own beliefs led Pennsylvania’s laws to reflect the
Quaker emphasis on the rehabilitation of offenders.'® To further create his “holy
experiment,” Penn also stressed the need to attract the right type of settlers: hard working
Christians who exemplified the values that Quakers embodied. He, like many on both
sides of the Atlantic, believed that an emphasis on these values would also help one avoid
the path to the gallows.*

Even prior to creating his colony, Penn had long professed a belief that
individuals could reform sinful behaviors and become valuable members of society. He

proclaimed in 1668 that “Forgiveness, the hardest Lesson to Man, that of all other
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Creatures most needs it.” When faced with an individual who erred in some manner,
whether a misbehaving child or a criminal, one should “Punish them more by their
understandings than the Rod, and shew them the Folly, Shame and Undutifulness of their

faults.”?°

Penn’s argument offered a startling contrast to the predominant English
attitudes toward the death penalty in the late seventeenth century. English officials
viewed the gallows as the ultimate means to control the lower classes through deterrence
and the spectacle of the execution, especially in light of the nation’s growing population.
Penn broke with this generally accepted belief by proposing the possibility of forgiving
the offenders and reintegrating them into society. The concept of rehabilitating criminals
fitted nicely with other Quaker beliefs that emphasized the redemption of the individual.
Quakers regularly advised young people about the benefits of industry, piety, and thrift in
order to better follow the word of God.?* Consequently, the inculcation of these values
could also allow individuals, including non-Quakers, to overcome their sinful ways and
emerge as worthwhile members of the community. Similarly, Quakers strove to avoid
the penal system in resolving disputes. Historian William Offutt has argued that the
Quakers employed the local monthly meetings to mediate these disagreements in order to
maintain harmonious relations.? Although these ideals failed to gain much acceptance in

England, Pennsylvania presented Penn and his fellow Quakers an unprecedented

opportunity to implement this vision.
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As Penn prepared criminal statutes for his new colony, he struggled to incorporate
Quaker beliefs, both in regards to reducing the number of capital crimes as well as
curbing immoral activity. In the 1681 Fundamental Constitution for Pennsylvania, Penn
and his collaborators began to devise a code of laws to govern the new colony. This
document expressed the Quaker opposition to capital punishment because, “to Shed mans
blood and take away his life for Worldly goods, is a very hard thing: especially
considering the tenderness of the holy mercifull Christian Law.”? Penn instead professed
that authorities should acknowledge “the little reformation this severity brings.” These
sanctions simply exacerbated criminal problems because “it tempts the theif to be a
murderer, when the Punishment is the same, to kill whom he robbs that so he may not
discover or Prosecute him that Robbs him.” To avoid such issues, the Fundamental
Constitution called for a gradated series of restitution based on the number of offenses.
Even if the offender committed the same crime three times, Penn still remained unwilling
to take his or her life. Instead, he ordered a sentence of a lifetime of servitude, “which is
more terrible to Idle and highminded Persons, then Death it selfe and therefore better to
Prevent the evill.”?* The victim controlled the newly enslaved criminal to further promote
justice. Although subsequent drafts revised some of Penn’s initial ideals, the final frame
of the government incorporated these Quaker ideals of forgiveness and rehabilitation.
Indeed, for his new colony, Penn ordered all the prisons to serve as workhouses, rather
than simply hold the prisoners while awaiting a trial or the execution of a sentence, in

order to reform the various offenders. Despite the need for a strong government to curb

“Richard S. and Mary Maples Dunn et al, eds., The Papers of William Penn (henceforth referred to as
PWP) (Philadelphia: University of Pennsylvania Press, 1981), 2:148-49.
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the worst excesses of humanity, Penn deemed the death penalty as the “coarsest” aspect
in administering his new colony. Nevertheless, he tacitly admitted that not all
Pennsylvanians would conform to his expectations and instead chose to rely on the
government to actively promote a godly society.?

Pennsylvania’s penal code offered a stark contrast to the harsh statutes of
England. Among the numerous crimes listed, the 1682 Pennsylvania code identified only
pre-mediated murder and treason as capital offenses.? Jack D. Marietta and G. S. Rowe
have argued that Quaker officials “showed no disposition to apply capital punishment in
order to deter potential miscreants” especially in property crimes.?” Consequently, crimes
such as rape, burglary, and arson, which later became capital offenses, mandated less
severe penalties at this time. Rapists lost one-third of their estate, were whipped and spent
one year in the house of correction. Second offenses mandated life imprisonment rather
than execution. Arsonists were required to make restitution of the lost property at double
the value as well as suffer one year incarcerated in the house of correction and any
corporal punishment that the court determined was necessary. Thieves were required to
make restitution at four times the value of the stolen goods in addition to serving time in
the house of correction. If unable to make restitution, the criminal could then receive
seven years in the house of correction. In addition, Quakers relied on humiliation to deter
criminals. Thieves could be forced to wear the letter ‘T’ prominently on their clothing in

order to announce their misdeed to everyone they encountered. Otherwise, the criminal
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codes focused a great deal on moral crimes such as drunkenness, bigamy, fornication,
gaming, sports, lotteries, and the theater. Pennsylvania’s penal system also pursued less
strict penalties such as labor in the house of corrections for offenders through the end of
the seventeenth century. This carefully designed balance sought to ensure Penn’s plan of
creating a godly society in which “a Magistracy is a terror to the evill doer & a praise to
him that does well, all must goe well.”? Through a series of fines or brief jail sentences,
the courts hoped to regulate the behavior of the population and truly create a godly
community consistent with their beliefs.”® Even the prisons were meant to be a
dramatically different experience than their English counterparts. English prisons
compelled inmates to pay a variety of fees for their upkeep, which the vast majority of
lower class prisoners struggled to meet. Consequently, they suffered in often squalid
circumstances until they could gain release. In Pennsylvania, jails served as workhouses
not only for criminals but for vagrants as well. Although the prisoners were meant to
work during their stay, they were not required to pay fees for food and lodging.® Thus,
Pennsylvania’s earliest penal code displayed both the Quaker emphasis on industry and
compassion.

Because the new laws represented a sharp contrast with English penal practices,
Quaker leaders reminded other Friends to adhere to these views on criminal justice prior
to 1700. In 1693, Philadelphia Yearly Meeting’s epistle urged Quaker magistrates to
avoid employing “any Corporal Punishment.” Furthermore, Quakers should avoid

positions that forced them to enforce capital statutes “Because Christ hath expressly
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forbid it to his Followers, To take an Eye for an Eye, or a Tooth for a Tooth, nor to resist
Evil; for the same Reason, not to take Life for Life, or Limb for Limb.”%! Although some
rare cases did call for corporal penalties, Yearly Meeting reminded its members that “it
[is] altogether improper for any who are sincere to their Profession, (who are in scorn
called Quakers) to be any manner of way concerned in any part of Office-bearing in
worldly Government or Execution of Justice, that toucheth the Body or Life of Man.”
Rather than risk contradicting their beliefs as well as jeopardizing their preeminent
position in the colony, Quakers should instead allow non-Friends to carry out these
loathsome duties. Nevertheless, Quakers held numerous positions of power throughout
the colony in these early days, which forced them to mediate a path between their
religious beliefs and the need to preserve the peace.

Despite the lofty ideals of the Quaker founders, a perceived rise in crime soon
prompted the assembly to amend the laws. Before the end of the 1680s, signs emerged
that the “holy experiment” was in danger.*In 1684, Nicholas More, one of the judges
whom Penn commissioned for the Provincial Court, reported “There {is} heare Mutch
robrey in City and Countrey Breaking of houses, and stealing of Hoggs.” Perhaps in
response to the lax criminal prosecution by Quaker officials, More bemoaned that “Many
persons do Murmure for whant of Justice.”* Robert Turner, a wealthy Quaker merchant

and friend of Penn, informed the proprietor that no other society exceeded the “growing

debauchery that’s Rooted heare.” Turner subsequently notified Penn that “wickedness
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grows & Vice so much Raignes in the grocest manner to the sorrow and Reproach of
gods people & is a stumbling block in the way of many.”*® From across the Atlantic,
Penn shared these fears that the lenient laws failed to produce the godly population he
envisioned for his colony.* In response to letters from Pennsylvania Quakers, Penn
wrote, “there is no place more overrun with wickedness. sins so very Scandalous, openly
Committed in defiance of law & virtue. facts so foul, | am forbid my Common modesty
to relate them I do therefore desire & charge you, the Govr & Council for the time being,
to issue forth some act or acts of State, forth with to suppress. . . the Growth of vice &
loosness . . . . And that you take care that Justice be Impartially done upon Transgressors,
that the wrath & vengeance of God fall not upon you, to Blast your so very Flowrishing
begining.”*” Many early settlers feared that the licentious behavior promoted even more
dire criminal activities. Consequently, Quaker authorities believed it was necessary to
address the myriad new problems that now plagued the colony.

In the final decades of the seventeenth century, criminal activity did appear to rise
in Penn’s colony although it usually was not the more serious crime that demanded a
subsequent increase in public executions. The lack of court records makes it difficult to
assess the spread of crime for most of this early period because complete dockets only
date from the 1760s. William Offutt’s examination of criminal behavior in early
Pennsylvania found violent crimes peaked in the final years of the 1690s.% Minor

offenses dominated the dockets in Chester and Bucks counties in the 1680s and 1690s as

*PWP, 3:511, 533.

*Gipson, Crime and its Punishment in Provincial Pennsylvania, 6.
" PWP, 3:518.

38Offutt, Of “Good Laws” and “Good Men”, 198.
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magistrates primarily dealt with cases of drunkenness, minor theft, morality crimes, and
assault. Indeed, the rise in immoral activities in Philadelphia prompted the grand jury in
1695 to recommend the need for the construction of stocks and a cage for local drunkards
“for the Suppressing of Vice.”* Offenders such as Martha Rowland who engaged in a
“Loose and Idle Life” often faced the choice of obtaining gainful employment or
banishment.* Either alternative helped to fulfill Penn’s dream by either creating a solid
citizenry or relieving the colony of a reviled deviant.

Perhaps reflecting the Quaker emphasis on mediation, the colony rarely used the
gallows prior to the 1718 revisions. The colony executed only two individuals for murder
prior to 1718, both in the seventeenth century. Judith Roe of Kent County, one of the
Lower Counties currently in Delaware, was the first individual hanged under Penn’s
laws. Her four children testified that she murdered an unknown boarder with an ax before
robbing him and disposing of his body in a nearby body of water. Roe evidently had such
an imposing reputation that when her husband returned and learned about the murder, he
opted not to pursue any inquiry because “his Wife was a Furious Woman and he was
affraide.” Derrick Jonson, a Swedish settler, in Bucks County received a death sentence
for murder. His wife and sister also initially faced charges as his accessories although
they both gained acquittals.*

Colonial officials typically sought to find other solutions, including relying on the

Quaker emphasis on mediation, which could prove frustrating to non-Quakers. One early

% Edwin B. Bronner, “Philadelphia County Court of Quarter Sessions and Common Pleas, 1695,” PMHB
77 (October 1953): 468.

“Ibid., 471.

* CR, 1:227, 252-53, 379; PWP, 3:191; G. S. Rowe, Embattled Bench: The Pennsylvania Supreme Court
and the Forging of a Democratic Society, 1684-1809 (Newark: University of Delaware Press, 1994), 41-42.
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incident of rape in Philadelphia ended with the victim, Elizabeth Henbury, marrying her
rapist, William Smith, in order “to save ye man’s life.”*If they were to marry, then it was
believed that she could no longer testify against Smith. Rape still was not a capital
offense at this time and the arrangement suggests a great deal of familiarity between the
two prior to marriage, but Henbury’s decision to quickly enter into this union—even if
she was pressured into doing so—reveals the pervasive opposition to harsh physical
sanctions, including death. When Governor Benjamin Fletcher attempted to increase the
number of capital crimes in the 1690s, he faced stiff opposition from Quaker leaders such
as David Lloyd. Even before Robert Turner’s claims of lawlessness plaguing the colony
in 1697, the Assembly assured Fletcher that prior to his arrival “the Courts of Justice
wer[e] open in all the Counties of this governmt and Justice duely executed, from the
highest crimes of Treason & murder to the determining the Lowest difference about
propertie...”*® Fletcher disagreed and contended that the laws needed to be reformed
since “manie of ym are repugnant to the Laws of England.” He complained that Penn
incorrectly received the “power of Life & death” because this was the sole “Regalia of
the Crown.” The colony also lagged behind in carrying out justice because “some
Criminalls have Lain years in prison for want of execution.”**

Fletcher’s complaints were only the first salvo as Quaker officials soon faced a

deluge of challenges while they attempted to use their religious beliefs to create an

orderly society. Changing demographics in the first decades of the eighteenth century

“’CR, 2:11.

** CR, 1:376.

* Samuel Hazard, ed., Pennsylvania Archives (hereafter referred to as Pennsylvania Archives with the
appropriate series number), 4th series (Philadelphia: Joseph Severns, 1852), 1:158, 159; CR, 1:377.
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alarmed many residents, especially the increase in African Americans. Although Quakers
emerged as some of the first abolitionists in the late seventeenth century, the majority
failed to condemn slavery.*® By the early decades of the eighteenth century, slaves
composed approximately seventeen percent of Philadelphia’s population. Even as this
percentage declined over later years, enslaved African Americans remained a potentially
divisive group within the colony’s borders.*® Therefore, the Assembly followed the
example of colonies like Virginia by enacting various laws to keep whites and blacks
from interacting socially and also to prevent African Americans from becoming
disorderly. In 1698, the Chester County Quarter Sessions tried Robbin, an African
American man, and Eurphaim Chattle, a white woman, for bastardy. During the trial,
both defendants admitted that Chattle seduced Robbin with the promise of marriage.
Consequently, the court ordered her to receive twenty-one lashes. The court also ordered
Robbin “never more to meddle with any white woman more upon the pains of his life.”"’
In this case, he escaped with no immediate punishment, but any subsequent transaction
would produce a much more severe penalty. More deadly examples of the interaction
between whites and blacks appeared sporadically throughout these early years. In 1700,
Jack, an African American, fatally shot a young white man.*® Although the final verdict

is unknown, in a society that employed slave labor, such an attack could easily be viewed

as a threat to the social order. Pennsylvania’s laws went beyond forming a slave code

*® Jean R. Soderlund, Quakers & Slavery: A Divided Spirit (Princeton: Princeton University Press, 1985),
4-5,
“® Gary B. Nash and Jean R. Soderlund, Freedom by Degrees: Emancipation in Pennsylvania and lts
Aftermath (New York: Oxford University Press, 1991), 15-16.
*" December 1698,Records of the Court of Chester County (Danboro, Pa.: Richard T. and Mildred C.
Williams, 1972), 28.
“CR, 2:11, 18.
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because all African Americans, including free blacks, were treated differently by these
new statutes because the Assembly used race rather than status as the primary factor in
determining one’s standing before the law.

The Assembly opted to revise the penal code to address the perceived threat of
criminal actions by African Americans, including free blacks, beginning in 1693.
Initially, the Council authorized Philadelphia constables to arrest any African American
traveling without a pass on Sunday. The African American offender would receive
thirty-nine lashes the next day in hopes that this would “prevent further mischeifs that
might ensue upon such disorders of negroes.”* A few years later, the law began to treat
African Americans much more severely than their white counterparts because the colony
made it a capital crime for any African American to rape a white woman.> Historian A.
Leon Higginbotham persuasively argued that Pennsylvania’s laws sought to bestow lesser
status upon African American offenders. For example, the new statutes of 1697 mandated
castration for any African American man, including free black men, who attempted to
rape a white woman. Denied the right of a trial by their peers, they instead suffered trials
under special courts, consisting of two justices of the peace and six local freeholders.>
Meanwhile, the regular courts tried white rapists who received thirty-one lashes and

seven years of hard labor for a first offense. Repeat offenders would suffer castration, as

“CR, 1:381.

% Statutes at Large, 1:225.

*! This was again passed in 1700, but rejected by the Queen in Council in 1706 because it violated English
law. Castration was not unique to Pennsylvania as Virginia and North Carolina both passed laws allowing it
for punishment in cases of rapes by enslaved African Americans during the eighteenth century. A. Leon
Higginbotham, In the Matter of Color: Race and the American Legal Process, The Colonial Period (New
York: Oxford University Press, 1978), 281-82; Rowe, “Black Offenders, Criminal Courts, and Philadelphia
Society in the Late Eighteenth-Century,” 685-87; Thomas D. Morris, Southern Slavery and the Law, 1619-
1860 (Chapel Hill, N.C.: University of North Carolina Press, 1996), 305.
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well as the additional stigma of having the letter “R” branded on their foreheads.
Higginbotham contended that the laws provided no protection to black women thus
further defining them as inherently different than white women who were worthy of the
law’s protection.”® After the Privy Council of England rejected these new laws, the
Assembly enacted another statute in 1700, which mandated death for any African
American who committed murder, buggery, burglary, or rape of a white woman. The
Privy Council again disallowed these new laws, but the Assembly remained undeterred
and passed a new law in 1706 that again mandated special trials for all African American
accused of the same four capital crimes. The Assembly did enact harsher penalties for
African Americans convicted of attempting to rape a white woman. They now would
suffer thirty-nine lashes, the branding of the letter “R” on the forehead and banishment
from the colony rather than castration to mitigate some of the harsher elements of the
earlier code. Theft of goods worth more than £5 would result in a similar punishment
except with the thief marked with a “T.” Any African American who stole goods worth
less than £5 would receive up to thirty-nine lashes. If the criminal was a slave, then his
or her master would be expected to compensate the aggrieved party.>® The colonial
legislators drew a distinction in this regard between burglary and robbery, possibly
fearing that slaves were more likely to break homes than commit these crimes on the

roads.>*These laws revealed how the Assembly began to shift away from the Quaker

*2 Higginbotham, In the Matter of Color, 282; Statutes at Large, 2:7.

%% This law remained in effect until 1780 when the state passed “An Act for the Gradual Abolition of
Slavery,” which stipulated that all African American criminals would be tried and punished “in like
manner” as the rest of the population. Statutes at Large, 2:77-79, 233-36; 10:70.

> The 1700 statutes made little differentiation between these crimes for white offenders. Those who
committed burglary or robbery received twenty-one lashes and had to pay similar amounts in restitution.
The most notable difference was between burglaries committed during the day and night. Day-time
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ideals of forgiveness and rehabilitation. After committing a crime, African Americans
faced sale out of the province because masters lost trust in them. Consequently, the threat
of banishment sought to permanently remove even trivial black offenders from
Pennsylvania society.>

Despite the newly written legal sanctions of 1700 against African Americans, the
Quaker-dominated government remained reluctant to inflict these penalties. Following
the death sentences of two slaves for burglary in 1707, both men eventually had their
sentences commuted to transportation due to the intercessions of their masters. Rather
than acting out of compassion for the condemned, the Council agreed that their execution
would “be of very great Damage to the Petitrs.” The slave owners promised to first
“inflict on ym. such Corporal Punishmt. as may be requisite, for a Terror to others of
their Colour.” In order to deter other slaves and free blacks from committing similar
offenses, the offenders were paraded through the streets behind a cart and whipped before
the city’s residents on three consecutive market days. During the evenings, they were
housed in irons and kept in jail until their sentence had been fulfilled. Finally, their
masters had arranged to transport the two men out of the colony.*’ Even as Quaker
officials resisted expanding the number of capital statutes over the next decade, they

made no effort to revise the legal treatment of African Americans.

offenses called for six months of hard labor while night-time burglars received one year of labor. Robbers
only had to wear a “T” to signify their offense for six months. Colonial authorities did recognize burglaries
as perhaps a more significant threat as a second offense resulted in imprisonment for life. Statutes at Large,
2:9-12.

*® Much of this analysis closely follows the views of Philip J. Schwarz’s study of eighteenth-century
criminal codes regarding slaves. Philip J. Schwarz, Twice Condemned: Slaves and the Criminal Codes of
Virginia, 1705-1865 ([Baton Rouge]: Louisiana State University Press, 1988), 66-91, 114-64.

%° CR, 2:405.

> CR, 2:405-406.
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Although only African Americans faced a greater number of capital crimes in the
early decades of the eighteenth century, fears about the pervasiveness of crime prompted
the legislature to revise the penal code in 1700, but still without expanding the number of
capital statutes. Instead, the Assembly relied on mutilation, branding, and longer jail
sentences to curtail criminal activities. These harsher penalties have been described by
one historian as “so draconian that the Privy Council in 1705 disallowed many statutes
for being unusually cruel and repugnant to the laws of England.”®® The Assembly did
eventually pass new laws mitigating some of the harsher aspects of the 1700 laws. The
omission of penalties such as castration prompted the government in London to approve
the new statutes. Nevertheless, the Assembly refused to expand the use of the death
penalty because many Quakers refused to accept the need for an increased use of the
gallows. In 1710, Yearly Meeting echoed Penn’s calls for action when it asserted “The
Laws of Men may Curb & Punish the wrong & injustice.” Although the Meeting
members ostensibly dealt with the rise of political factions, they expressed their “Just
Abhorrence of” those who would “Sacrifice the Peace of a Province.” This condemnation
included those who violated God’s wishes by refusing to pursue “Lawful & honest
Employments.” It took a controversy over the practice of affirmation to finally convince
the Quaker legislature to revise the penal code to include more capital statutes.

Opposition to capital punishment was only one example of how Penn split with
the predominant view in England. He, and other Quakers, also championed the practice

of affirmation rather than swearing oaths. Based on their interpretation of scripture, the

580ffutt, Of “Good Laws” and “Good Men”, 198.
*° Philadelphia Yearly Meeting, 19 September 1710, Quaker Collection, Magill Library, Haverford
College, Haverford, Pa. (hereafter referred to as Quaker Collection).
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Quakers had vehemently opposed the practice of swearing oaths in England and often
faced harsh consequences as a result.®® In seventeenth-century England, failure to swear
the Oath of Supremacy could result in forfeiture of all goods and life in jail or until the
king elected to release the offender. In order to prevent the dissenters from holding office,
the Restoration government passed several acts requiring office holders to swear oaths.**
The colony’s initial laws did not require any oaths and instead allowed individuals the
option to affirm their veracity. After disputing this matter with Governor Fletcher, the
1696 laws allowed office holders and jurors to attest rather than swear oaths upon
performing their civic duties.®® The Privy Council granted Pennsylvanians the option to
affirm or swear in 1703. Penn and his fellow Quakers vehemently protested the decision
to allow both practices because it would force Quaker officials to administer the hated
oaths, even if they did not take them themselves.®® Some Quakers even pushed for a more
radical form of affirmation, which left out God’s name in order to avoid too closely
resembling an oath. The Quaker-dominated Assembly passed two affirmation bills

between 1700 and 1705, which were both rejected by the Privy Council.**

69 Marietta and Rowe, Troubled Experiment, 28-30; J. William Frost, “The Affirmation Controversy and
Religious Liberty,” in The World of William Penn, ed. Richard S. Dunn and Mary Maples Dunn
(Philadelphia: University of Pennsylvania Press, 1986), 304-10. Quakers in England often were able to find
ways around the practice of swearing oaths especially with the cooperation of sympathetic neighbors prior
to the Affirmation Act of 1697. Adrian Davies, The Quakers in English Society, 1655-1725 (Oxford:
Clarendon Press, 2000), 192-95.

%1 Craig W. Horle, The Quakers and the English Legal System, 1660-1688 (Philadelphia: University of
Pennsylvania Press, 1988), 49-51.

62 Statutes at Large, 1:123, 213; J. William Frost, “Religious Liberty in Early Pennsylvania,” PMHB 105
(October 1981): 437-38.

% Winfred Trexler Root, The Relations of Pennsylvania with the British Government, 1696-1765 (New
York: J. F. Tapley Co., 1912), 239-41.

% Craig W. Horle, et al, ed., Lawmaking and Legislators in Pennsylvania: A Biographical Dictionary
(Philadelphia: University of Pennsylvania Press, 1997), 2:30.
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The debate surrounding affirmation grew heated in the 1710s due to a growing
Anglican population in Pennsylvania as well as efforts in England to undo the Test Act,
and no longer allow Quakers to continue the practice of affirmation.® This steadfast
commitment to the right of affirmation often provoked condemnation from the Anglicans.
John Talbot, an Anglican minister, condemned the Quakers as “worse than Infidels” and
saw them only looking out for their own interests.® Similarly, George Ross, an Anglican
clergyman, in Chester, wrote that “Quakerism is generally professed in Pensilvania, and
in no County of that province does the haughty Tribe of that persuasion appear more
rampant than where I belong.” Another critic denounced the Quakers as “those pests.”®’
Finally, Anglicans often claimed the Quakers were unable to uphold positions of
authority in the colony because of their opposition to the death penalty. With the growing
Anglican population by the late seventeenth century, this became a bitter issue between
the two sides who frequently clashed over the appointment of Quaker justices.®®

Pennsylvania Anglicans exploited the affirmation question to assert that Quaker
officials would not effectively carry out the law, especially in regards to death sentences.
Similarly, Anglicans seized this issue to claim that the Quaker dominated government

was illegitimate. In 1711, several Anglican justices of the peace refused to serve in their

office since “they don’t think themselves safe” in allowing Quakers to affirm rather than

% Lieutenant Governor Charles Gookin repeatedly came into conflict with numerous Quakers throughout
his tenure over a myriad of issues including affirmation. For a more thorough analysis of Gookin’s conflicts
with the Assembly, please see Nash, Quakers and Politics, 312-19.

% Quoted in Deborah Mathias Gough, Christ Church, Philadelphia: The Nation’s Church in a Changing
City (Philadelphia: University of Pennsylvania Press, 1995), 15.

%7 George Ross to the Secretary, 30 December 1712; John Humphreys to the Secretary, 12 October 1714,
Historical Collections relating to the American Colonial Church, ed. William Stevens Perry (Hartford,
Conn.: Church Press, 1871), 2:69, 77.

% Rowe, Embattled Bench, 39-45.
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swear.®”® Lieutenant Governor Charles Gookin informed the Assembly in 1716 that he
would only accept a limited used of affirmation. Even those who affirmed had to use the
name of God. Gookin also claimed that the practice was unacceptable for “jurors and
witnesses in criminal trials.” He finally threatened to remove Quakers from office by not
allowing them to affirm in order to hold office.”” Even in the face of such fervent
opposition, Pennsylvania Quakers remained committed to the practice of affirmation. In
1710, Philadelphia Yearly Meeting informed the various meetings throughout the region
“that many Friends are under great Dissatisfaction, concerning the affirmation, desiring
that some Expedient may be sought in the Wisdom of Truth for Relief therein.”"*
However, it was the case of an untried murder that created an irreparable conflict
between the Assembly and Lieutenant Governor Charles Gookin. In 1715, Hugh Pugh
and several accomplices murdered John Hayes, a Chester County justice of the peace.
James Logan described Hayes as “a young man of good Credit” compared to Pugh who
displayed “ill Character.” Logan argued that Hayes only sought to stop a fight, rather than
instigate the skirmish. As he moved in amidst the crowd, the vindictive Pugh attacked
Hayes with a club to settle a prior grudge.”® According to historian Joseph J. Kelley Jr.,
this band of marauders “continued to terrorize the area, defiantly claiming it was not in

the power of the government to punish any capital crime.”’® Colonial officials viewed

support for the murderers as a direct challenge to their authority. The Chester County

®° CR, 2:531.

Horle, ed., Lawmaking and Legislators in Pennsylvania, 2:31.

n Philadelphia Yearly Meeting, 19 September 1710, Collection 976, Roll 7, Quaker Collection.

"2 James Logan to Henry Goldney, 21 July 1718, Logan Papers, 1717-28, 30, Historical Society of
Pennsylvania (hereafter referred to as HSP), Philadelphia, Pa.

"8 Joseph J. Kelley, Jr., Pennsylvania: The Colonial Years, 1681-1776 (Garden City, N.Y.: Doubleday &
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Quarter Sessions fined three men who refused to assist the constable in the apprehension
of Pugh and Lazarus Thomas, his chief accomplice.”*The Quarter Sessions court forced
both Aubrey Thomas, possibly a relative of Lazarus, and John Moore to apologize for
their actions. Moore “Acknowledge[d] my Foolishness” in disparaging the testimony of
Joseph Jones, a witness against Thomas. Rather than repeat this attack on the legitimate
authority in the colony, both individuals promised to behave more appropriately in the
future.” Unfortunately, the court dockets remain silent on what exactly they did to earn
this official reprimand. Nevertheless, Pennsylvanians remained divided over this murder,
which led to increased calls for a final resolution through a public execution in order to
restore order.

The divisive nature of the case soon paralyzed the Chester County Court of Oyer
and Terminer. By June 1716, the court still had taken no action despite Pugh’s petition
begging to be tried for his crime.”® Pugh, Thomas, and their supporters challenged the
court’s ability to punish them because the jurors and judges were not required to swear
oaths. The Oyer and Terminer justices hesitated to resolve this case, citing the ambiguity
of the law regarding the practice of affirmation.”” Consequently, the case remained
unresolved for the next several years as the Assembly, judges, and Lieutenant Governor

Charles Gookin debated the justness of trying Pugh and Thomas while allowing the

™June 1715, Chester County Quarter Sessions Papers (henceforth referred to as CCQSP), Chester County
Archives, West Chester, Pa.

"May 1718, CCQSP. Logan did identify a John Moore who was the “old Antagonist” of the Quakers as the
prosecutor in the case. It is unlikely that he was the same individual who was also chastised by the court,
suggesting that he was an Anglican. James Logan to Henry Goldney, 30 May 1718, Logan Papers, 1717-
28, 20, HSP.

® CR, 2:613.
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practice of affirmation.”® When the court finally sentenced the two men to death in 1718,
they immediately appealed over the issue of affirmation. Because the current act allowing
affirmation was passed after the murder took place, Pugh and Thomas contended the
decision was “Repugnant & Contrary to the Laws, Statutes & Rights of your Majestie’s
Kingdom.”” Their impassioned plea convinced at least one member of the council to
urge the colonial government to grant a temporary reprieve, so they could receive advice
from London on how to proceed. Other political leaders such as Gookin’s replacement,
William Keith, and David Lloyd, countered their claims because of

the indolence of a Former administration, which unhappily neglected to

bring the Criminals sooner to Justice, they were so hardened & became so

audacious as still to continue in their publick Rioting, Caballing &

Fighting , to the insupportable burthen , evill Example & manifest

Prejudice of the whole people of this Province, & that even they spared

not Impudently to Boast that they well knew it was not in the power of the

Government to try any Capital Crime according to the Common & Statute

Laws of England, which they would claim as their right.®
This troublesome case threatened to undermine the colony’s ability to punish offenders as
well as the hard-fought right of affirmation for Quakers.

Quaker officials could ill afford any additional delays while they contended with
numerous challenges to their authority. They needed to actively defend the right of
affirmation or risk losing it. The Assembly appealed to George | and claimed that their
legal system conformed ““as near as possible...to the Constitution and Practice of the

Laws of England.” The members argued that the practice of affirmation was consistent

with English law as they mounted a fervent defense of their religious beliefs. If the king

8 Rowe, Embattled Bench, 59-62.
CR, 3:41.
8)hid., 3:42.
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refused their appeal, then Pennsylvania would be unable to punish the “loose vagrant
People” who “oppose and break through the known Laws of Society and Humanity.”81 In
the aftermath of the uproar over the execution of Pugh and Lazarus, Philadelphia Yearly
Meeting asserted in 1724 that the first Quakers had migrated to Pennsylvania with the
expectation of possessing the same “Rights and Priviledges” as their English
counterparts.?? Thus, Pennsylvania Quakers claimed they only wanted the rights that
were guaranteed to them under Penn’s initial charter.

Quakers typically dismissed the opposition to the execution of Pugh and Thomas
as the work of Anglican obstructionists who sought to undermine the government. James
Logan contended that any attacks upon affirmation “would have unhinged our whole
Govmt.”®® He also pointed out that two justices were Anglicans, including John Moore

1.2 Logan further asserted

“our old Antagonist” who raised few objections during the tria
the legitimacy of the death sentence because it was “to ye Satisfaction of almost all of ye
honest part of ye Countrey.”® Logan instead attributed the uproar to the work of a few
Anglicans, most notably John Talbot, the rector of St. Mary’s church in Burlington, New
Jersey, and a prominent missionary. Talbot consistently antagonized Quakers, even

asserting he emigrated to the colonies in order to aid “those poor people, who lived in

Darkness” because of “Heathenism, Atheism, and Quakerism.”®® Although Talbot did not

8 pennsylvania Archives, 8th series, 2:1261.

8 The Case of the People called Quakers in the Province of Pennsylvania (Philadelphia: Andrew Bradford,
1724), 2.
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serve as a juror in the case, he riled the opposition against the decision, and Quakers in
general, especially among “some persons of ye lower rank.”®” Quaker detractors such as
Talbot even alleged that an Anglican “cannot knock a Quaker on ye head without being
hang’d for it.”®® As the debate surrounding religious differences grew increasingly
heated, the practice of affirmation came under additional scrutiny.

It took the appointment of Sir William Keith as governor and the willingness of
moderate Anglicans and Quakers to compromise to finally settle this contentious issue.®
The new governor quickly sought to assure the Quaker population that the royal family
held them in good regard and to confirm his own support for the verdict in the Pugh and
Thomas case. He summed up the justness of their sentence and cast the perpetrators in a
negative light,

With what a confus’d Mixture of Pity & horrour will not his Mind be fill’d, when
it comes to be set forth how that in cold Blood this poor unhappy Object by the
Instigation of the Devil did willfully and most inhumanly murther his innocent

Neighbour?

Will not every by Stander be ready to start and shrink at the monstrous
appearance of a Man thus represented in the Shape of a Devil?%

Keith also advised the Quakers in the Assembly to revise the legal code in order “to make
such alterations and Additions as shall be found necessary for Perfecting the Constitution
and good order of Government.”” The Assembly agreed that the disqualification of

Quakers over the simple fact of swearing oaths would present “too great a burden” for the

& James Logan to Henry Goldney, 30 May 1718, Logan Papers, 1717-28, 19, HSP.

®|pid., 21 July 1718, 30.

¥Nash, Quakers and Politics, 331.

22 William Keith, [17187], Pennsylvania MSS, Assembly & Provincial, Large Folio Collection, HSP.
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rest of the colonists.*? Indeed, Quakers played an active role in drawing up these new
laws. David Lloyd of Chester County, a leader of the Assembly and sometimes
representative to Philadelphia Yearly Meeting, helped push through a bill to “put in
Practice here, such Statutes of England as the Circumstances of this Place hath Occasion
for.”* Although Quakers composed a shrinking portion of Pennsylvania’s population,
they dominated the Assembly in these early decades. Friends composed approximately 85
percent of the Assembly in 1718. Many of the leaders of Yearly Meeting served in the
Assembly as well.”* Rather than use their influence to squelch these proposed changes,
Quakers largely endorsed the new codes. In return for the right of affirmation, Quakers
approved the death penalty for individuals in Pennsylvania found guilty of murder,
treason, manslaughter, serious maiming, highway robbery, burglary, arson, sodomy,
buggery, rape, infanticide (murdering the infant, hiding a stillborn child, or advising
someone to commit infanticide), and witchcraft. According to Roger Lane, these changes
along with several later revisions left Pennsylvania with the most capital offenses of any
colony in British North America—a far cry from Penn’s earlier vision.”

The Assembly did mitigate some of the laws harsher effects through the medieval
practice of benefit of the clergy. This exception originally allowed the clergy to avoid the
gallows by reading Psalm 51 as proof of their literacy.” Eighteenth-century
Pennsylvanians waived the literacy requirement and instead allowed convicted felons to

invoke it for a variety of offenses. Manslaughter, technically a capital crime, allowed the

°2 Statutes at Large, 3:200.
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quilty party simply to plead benefit of the clergy and be branded rather than hanged.®’
However, the new laws excluded certain crimes such as burglary from this exception. In
addition, individuals only received this mercy once as subsequent capital convictions
would result in the loss of their lives.*®

Many contemporary observers believed that these revisions were justified
especially in the wake of an influx of non-Quaker immigrants by 1720 who were blamed
for the perceived rise of crime. From the earliest days of founding Pennsylvania, Penn
heavily marketed the colony with the hopes of attracting more settlers. Promises of
economic success and religious liberty made Philadelphia a major port of entry for
European immigrants. In addition to English immigrants, German and Scots-Irish settlers
soon began to flood the colony and moved into the frontier regions. As early as the
1720s, Quakers composed only an estimated one-third of the colony’s population.”* The
newcomers settled the backcountry, leading James Logan to complain that “the Palatines
crowd in upon us and the Irish yet faster.”*® The Transportation Act of 1718 allowed
England to exile convicted criminals overseas, which added to this wave of immigration.
Pennsylvania became one of the primary destinations of these criminals, further fueling
the fears of the local population.’™ In his journeys in the mid-eighteenth century, Gottlieb

Mittelberger claimed many “gallows’ birds and wheel candidates” relocated to

*"Fitzroy, “The Punishment of Crime in Provincial Pennsylvania,” 257-58.
% Statutes at Large, 3:203-204, 206-207, 208.
* Tully, William Penn’s Legacy, 54-55.
1003ames Logan to John Penn, 11 September 1728; Logan to James Steel, 18 November 1729, Logan
Official Papers, HSP.
101 A Roger Ekirch, Bound for America: The Transportation of British Convicts to the Colonies, 1718-
1775 (Oxford: Clarendon Press, 1987), 1-2, 114-15; Abbot Emerson Smith, Colonists in Bondage: White
Servitude and Convict Labor in America, 1607-1776 (1947; reprint, New York: W. W. Norton &
Company, 1971), 118-19, 129-30, 226-27.
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Pennsylvania because “nothing would be put in [the criminal’s] way” even if “the rope
[was] still dangling around his neck, or if he had left both his ears in Europe.”*% Only a
few years after the act, an editorial in the American Weekly Mercury denounced the trade
in convicts because “absolute Villains and loose Women, as these are proved to be by
their wretched Lives and criminal Actions.”*® Consequently, the colony in 1722 imposed
a £5 duty on each imported convict as well as a £50 surety for the criminal’s good
behavior. The English government repealed the tax by the end of the decade, which did
little to pacify fears throughout the colony.'® Prominent Quaker Isaac Norris bemoaned
the current state of Pennsylvania affairs because “Roberies, housebrakeing Rapes & other
crimes are become Common’ unlike the colony’s earlier years when “we could Safely go

»105 10 1728, Governor Patrick Gordon, Keith’s successor,

to bed wth our door open.
informed the Assembly that it may be necessary to “prevent the Importation of Irish
Papists & Convicts, of whom some of the most notorious, | am credibly informed, have
of late been landed in this River.”*®More established Pennsylvanians warned against
receiving “this sort of Vermin, from whom nothing that is good can be expected, when

once they have escaped the Gallows.”%’

192\ ittelberger’s Journey to Pennsylvania in the year 1750, 45.

103 American Weekly Mercury, 14 February 1721.

104 Statutes at Large, 3:264-69. The Board of Trade also acted against Virginia regulations that sought to
curb the importation of convicts into their colony as the British government fought any efforts to end this
option. J. M. Beattie, Crime and the Courts in England, 1660-1800 (Princeton: Princeton University Press,
1986), 505-506. In his study of American attitudes towards the convict trade, Kenneth Morgan contended
that some colonists supported the trade primarily for the potential profit they could earn from the sales of
the laborers. While ship captains to Philadelphia surely shared these sentiments, newspaper comments
generally condemned the trade as a potential threat to Pennsylvania society. Kenneth Morgan, “English and
American Attitudes towards Convict Transportation 1718-1775,” History 72 (October 1987): 424-30.
1951saac Norris to Joseph Pike, 28 April 1728, Isaac Norris Letterbook, 1716-30, 515, HSP.

1% CR, 3:342.

197 American Weekly Mercury, 7 July, 1737.
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Some newcomers partook in criminal enterprises that stretched throughout the
colonies or even across the Atlantic world. While crimes such as murder and burglary
were much more likely to be localized, counterfeiting often became an international
crime. Each colony often contracted independent printers to produce the paper currency.
Not only did this lead to variation and questions about exchange rates, but it also allowed
for the easier proliferation of counterfeit coins and notes because many Pennsylvanians
were unacquainted with all the nuances of the foreign currencies. Even goldsmiths could
struggle at times to determine the validity of the coins that passed through the colony.'®
This practice became increasingly prevalent by the 1740s when the colonists struggled
with the lack of hard currency.'® Counterfeiters could send paper money abroad in order
to create plates necessary to replicate colonial currency. Colonial officials detested these
actions because it required them to replace the current currency while constantly fearing
that new forgeries could emerge. The threat often came from abroad as foreign
counterfeiters proved to be a plague upon colonial society. In 1727, Governor Patrick
Gordon labeled attempts to counterfeit Pennsylvania bills of credit as “the blackest &
most detestable practice,” which threatened “the lives of the innocent.” Perhaps equally
alarming, he claimed that the counterfeiters planned to import forged currency from
Ireland. In a 1734 trial in New Castle, Delaware, Robert Conway of New Jersey

confessed to importing counterfeit bills from Ireland. Many of these false bills ended up

108 Kenneth Scott, Counterfeiting in Colonial America (Philadelphia: University of Pennsylvania Press,
2000), 9.

109 T 'H. Breen, The Marketplace of Revolution: How Consumer Politics shaped American Independence
(New York: Oxford University Press, 2004), 187.
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in Pennsylvania further weakening the local economy.*® As a result, Quakers and their
fellow Pennsylvanians had yet another reason to detest the Irish for corrupting the colony.

The tangled webs connecting counterfeiters throughout the colonies and across
the Atlantic often made this a difficult crime to prosecute. In 1737, local authorities
arrested William Neal on the charge of altering counterfeit bills to pass them off as
Pennsylvania bills of credit. Neal, a recent Irish immigrant, denied his involvement and
claimed to have received the bills from Benjamin Ellard in Connecticut. Further
investigation confirmed that Ellard had issued the bills to Neal, but only after receiving
them from a Massachusetts merchant. The Provincial Council continued their
investigation by asking Governor Belcher of Massachusetts “to discover the source of
this Villany, & to prevent the further ill Effects of so pernicious an Attempt” to defraud
the people of Pennsylvania. Belcher claimed that a woman who had already been
convicted “of several gross Impositions” had initially distributed the fake bills in New
England. Unfortunately, she had already returned to England, making it impossible for
Pennsylvania authorities to prosecute her.'*!

Local authorities contemplated altering the penalties for counterfeiting in an
attempt to eliminate this illegal activity, but refused to overtly make it a capital crime
during this period. Shortly after the expansion of the penal codes in 1718, the
Philadelphia Oyer and Terminer sentenced Edward Hunt to death for counterfeiting.

Because counterfeiting was not listed as a capital crime, the colonial court instead

119 pennsylvania Archives, 4th series, 1:430; Pennsylvania Archives, 8th series, 3:2254-55.
111 pennsylvania Gazette, 16 June 1737; CR, 4:225-26, 241-42.
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charged Hunt with high treason.**?

Gordon’s prodding convinced speaker David Lloyd, a
Quaker, to express a desire to make “the detestable Crime of falsifying or counterfeiting
our Bills of Credit more penal than it was by the former Acts.”™*® The Assembly debated
making counterfeiting a capital crime without benefit of clergy, thus ensuring that
offenders would be executed. Nevertheless, the Assembly ultimately refused to make
counterfeiting a capital statute. Perhaps this reflected the continued influence of the
Quakers, despite the support of some members like LIoyd, who remained reluctant to
increase the number of capital crimes. Although prominent Quaker merchants risked
financial losses because of counterfeiting, they still could not justify a further revision of

the criminal statutes that contradicted their beliefs.''*

Quaker opposition to expanding the
capital statutes to include counterfeiting was tested as accounts of counterfeiters
continued to plague the colony throughout these early decades.

The lack of regulation for paper money and the ease with which counterfeit could
travel throughout the colonies by these informal criminal networks alarmed Pennsylvania
authorities. In the aftermath of the Assembly’s refusal to add counterfeiting to the list of
capital crimes, Pennsylvanians regularly read about the work of counterfeiters bringing
their illegal wares into the colony and potentially disrupting the economy.**® The

proprietors deemed counterfeiting to be “a Very Vile Design” upon learning of

counterfeiting rings operating in nearby colonies. Alarmed at the possible fate of the

12 Under English law, counterfeiting was deemed “an inferior sort of Treason.” Conductor Generalis, or
The Office, Duty and Authority of Justices of the Peace, High-Sheriffs, Under-Sheriffs, Goalers, Coroners,
Constables, Jury Men, Over-seers of the Poor, and also The Office of Clerks of Assize and of Peace, &c.
(Philadelphia: Andrew Bradford, 1722), 141.

113 pennsylvania Archives, 8th series, 3:1809.

"Ibid., 8th series, 3:1807, 1809, 1810, 1812.

115 pennsylvania Gazette, 17 June 1742; 2 February 1743; 12 July, 1744; 6 August 1747; 20 August 1747;
21 September 1749.
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colony, John Penn advised the governor to “fall on Some method to Prevent the Like for
the Future, or your Money will be absolutely Ruin’d.”**® John and Richard Penn
celebrated the capture of a counterfeiter with “hope[s that] he is Long Since hanged.”**’
Despite serving as proprietors, the Penns revealed their ignorance of Pennsylvania’s laws
by assuming that counterfeiting was a capital crime similar to English law. Nevertheless,
opposition to making counterfeiting a capital offense began to wane because many
prominent individuals viewed this crime as a growing threat. In the interim, the colony
relied strictly on public punishments such as the pillory in an attempt to end this illicit
trade. Moreover, colonial officials sought the cooperation of the local residents to
eliminate counterfeiting. Anthony Newhouse, the paper-maker who supplied the colony
with paper used to print currency, received a £10 reward for reporting an offer from
counterfeiters to purchase the paper.**® However, such means probably did little to deter
others from uttering and passing the counterfeits. Consequently, colonial officials felt
compelled to revisit this issue in the 1750s and 1760s with drastically different results.
Numerous crimes also plagued the colony in these early decades, prompting
legislators to debate if even the revised laws of 1718 were still too lenient. Unlike other
colonies, Pennsylvania never made horse theft a capital crime. Benjamin Franklin’s
Pennsylvania Gazette reported in 1729 that “a Company of Irish Robbers,” perhaps

emboldened by Pennsylvania’s refusal to make horse theft a capital crime, “beggin to

116 john Penn to George Thomas, 15 March 1740, Thomas Penn Papers, Roll 1.

117 j0hn and Richard Penn to Thomas Penn, 26 November 1740, Thomas Penn Papers, Roll 1. The Penns
did claim that the governor notified Ferdinando John Paris that the man was condemned for his actions. It is
unclear why he would have made such a statement unless the court opted to try him for treason similar to
Edward Hunt, the first man in Pennsylvania executed for counterfeiting. Nevertheless, no evidence
suggests that anyone was executed for counterfeiting—or treason—at this time.
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grow more numerous, and have a Place of Rendezvous, where they meet to consult how
to perpetrate their Rogueries, and to entertain all like themselves.” Several years later,
rumors again proliferated throughout the colony of the dastardly exploits of horse thieves.
The recent rash of thefts convinced observers that “There has of late been the greatest
Complaints of Horse-Stealers that was ever known in this Province.” As the current
methods to deter criminals had failed, the American Weekly Mercury recommended, “that
such Means might be found out, and Courses taken, as would prevent the like Grievances
for the future.”*'® The existing laws proved ineffective as one advertisement noted the
work of a “noted Horse Thief” who continued his illegal trade despite an earlier
conviction.”® Although the Provincial Council apparently upheld capital convictions for
horse thefts in Delaware, no evidence suggested that Pennsylvania thieves were executed
solely for this crime.*® Unlike counterfeiting, Pennsylvania legislators never even
proposed making this a capital crime. Horses were far more abundant in Pennsylvania
than in Britain, thus minimizing any impetus to punish this offense with death. Quakers
in the Assembly may have been reluctant even to initiate this debate because of the
potential problems in proving horse theft. Advertisements were often vague about
whether a theft had even occurred, listing the horse as either strayed or stolen. If strayed
and recovered, the courts risked executing an individual who simply chanced upon the
horse. Although still a criminal act, such a strict interpretation of the penal code would

have conflicted with their beliefs as Quakers.

119 pennsylvania Gazette, 5 June 1729; American Weekly Mercury, 2 September 1736.

120 American Weekly Mercury, 10 November 1743.

121 CR, 7:172; Negley K. Teeters, Scaffold and Chair: A Compilation of their Use in Pennsylvania, 1682-
1962 (Philadelphia: Pennsylvania Prison Society, 1963), 23-24. The only capital convictions for horse theft
in Pennsylvania came during the Revolution, but these men were also convicted of spying for the British.
Pennsylvania Gazette, 21 March 1778.
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Despite the refusal to add horse theft to the list of capital crimes, other offenses
committed by Irish criminals promoted the belief that they could never be fully accepted
into Pennsylvania society. In 1729, an Irishman was arrested for raping a six-year-old
child. The following year had a case in which an Irish laborer identified only as Bourk
murdered one of his compatriots after failing in a previous attempt to slay him with a
sickle. Rather than express their outrage over this incident, many lIrish settlers instead
resented the government’s intrusion into this affair. The Pennsylvania Gazette reported
that rumors of Bourk’s eventual fate led, “some of the more ignorant Sort, [to] have been
so indiscreet as to give out threatning Words against Authority, of what they would do in
case any Irishman should be executed in this County.” Although local officials quickly
squelched this threat to civil authority, these wild rumors may have also played a role in
the court’s decision to convict Bourk only of manslaughter rather than execute him for
murder. Although technically a capital crime, Pennsylvania never executed any
individuals for manslaughter because convicts could instead escape with only a branded
hand after pleading the benefit of the clergy.*?? The Irish reaction convinced many that
they could never be seen as law-abiding and godly residents. Irish settlers in the
backcountry were also blamed for promoting conflicts with both Native Americans and
Maryland as the boundary between the colonies remained unsettled throughout the

1730s.® In 1732, Civility, a Conestoga negotiator, blamed the Irish settlers for

122 pennsylvania Gazette, 17 November 1729; 23 July, 1730; 30 July, 1730; 3 December 1730.
128 Marietta and Rowe, Troubled Experiment, 63-106; Sally Schwartz, “4 Mixed Multitude”: The Struggle
for Toleration in colonial Pennsylvania (New York: New York University Press, 1988), 66-80, 85-88.

56

www.manaraa.com



murdering three Iroquois Indians in Sohataroe. Logan privately agreed with Civility’s
assessment, reflecting the derision many Quakers felt toward the Irish.***

As Quakers were caught up in these fears of international and intercolonial crime,
they admitted the need for additional capital statutes, but still struggled to adhere to their
traditional beliefs. The 1718 Philadelphia Yearly Meeting still admonished the
Quarterly and Monthly Meetings to warn all Friends “to be very Careful that they stand
clear in all Cases as well against administering as taking of Oaths.”**® The Atlantic fight
for affirmation continued until 1722 when Parliament finally granted the right to avoid
oath taking.'® Even after these changes, London Yearly Meeting reminded Quakers
throughout the Atlantic world that those who failed to affirm would “become guilty, they
will thereby contract themselves perpetual Infamy, and to the Body whereof they may
pretend to be Members, very great Scandal and Reproach.”'?’ Instead, they needed to be
mindful of the constant obligation to be truthful especially when affirming their decision.
Otherwise, they opened themselves to criticism of being a hypocrite and possibly
prompting the English government to do away with the practice altogether. James Logan
reminded Pennsylvanians that “Compacts; and coercive and penal Laws were ordained,

for the Punishment of those, who should dare to act in contravention of what was agreed

on.”'?® Magistrates needed to act in order to curb those who committed the worst

124 James Logan to John Wright and Samuel Blumston, 2 September 1730, Logan Official Papers, HSP.

125 Philadelphia Yearly Meeting, 20-24 September 1718, Collection 976, Roll 7, Quaker Collection.
26Erost, “The Affirmation Controversy and Religious Liberty,” 317.
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excesses. Similar to a farmer who weeded his field to ensure a more bountiful crop,
officials needed to remove those individuals who threatened to make the new colony
“odiously black as the hellish Source it springs from.” Furthermore, Yearly Meeting
expressed its gratitude to the king in the 1720 epistle to London for allowing them to
continue the practice of affirmation.'?® Possibly caught up in their joy over this
concession, the Meeting did not even mention the expansion of the number of capital
offenses Pennsylvanians were forced to accept.

Despite their public acceptance of the increased number of capital statutes,
Quakers sought to simultaneously reassert their religious identity, which was threatened
by this shift from their traditional beliefs.*** Throughout the 1720s, Philadelphia Yearly
Meeting produced a stream of publications to renew the devotion of Friends and reassert
traditional religious doctrine. The epistles were often published and meant for a wide
ranging audience in the Delaware Valley and beyond. Yearly Meeting typically sent
copies to Quaker meetings in other colonies and London. In addition, the decision to
publish the epistles meant that even non-Quakers could read them and assess if Quakers
managed to live up to their professed beliefs.**! Although Quakers adopted a harsher
public stance against various crimes and displayed a greater reliance on capital
punishment, they still continued to profess their traditional beliefs and used these letters
to define themselves as a people set apart. These works took on additional importance as

Pennsylvania’s courts increasingly employed the gallows through these early decades.

129 phjladelphia Yearly Meeting, 17-20 September 1720, Collection 976, Roll 7, Quaker Collection.
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Adherence to these instructions could also serve to inculcate the values needed to become
a godly member of the population and avoid a fate like the worst criminals.

The epistles strove to maintain internal discipline in the wake of the colony’s
changing demographics and a host of problems that threatened Penn’s holy experiment.
Quakers needed to be mindful of their conduct because “the great Enemy of Souls will
oppose and strive to hinder” their holy experiment “by drawing some into an undo
Liberty to gratify a carnal Mind in sinful Pleasures.”*** Consequently, the authors sought
to reassure Quakers throughout the Atlantic world that the discipline generally remained
strong despite the changes confronting the colony. The 1722 epistle stated “Love and
Unity is preserved amongst Friends...and the Discipline in good Measure practiced.”
Reiterating many of the same views, Yearly Meeting assured readers several years later
that “the Affairs of the Church were carried on with a good Degree of Unanimity, and in
much Love and Condescension to one another.”** Despite these assurances,
Pennsylvania Friends realized that many often failed to live up to the standards
established by the Quaker meeting. Their actions could easily reflect poorly not only on
themselves, but on all Pennsylvania Quakers, especially after they accepted the
compromise in regards to the death penalty. The bulk of the epistles sought to inculcate
traditional Quaker beliefs and practices that were necessary to create a godly population.

Many of the admonishments were aimed at parents and guardians who possessed

the responsibility to ensure that their children and young wards did not deviate from

132 An Epistle from our Yearly Meeting in Burlington; For the Jerseys and Pennsylvania, &c. Held by
Adjournments from the 15th to the 19th Day of the Seventh Month, 1722 ([Philadelphia]: [Andrew
Bradford], [1722]).

133 Ibid.; An Epistle from the Yearly Meeting of Friends, held at Burlington the Seventeenth, to the Twenty
First of the Seventh Month, 1726 (Philadelphia: Andrew Bradford, 1727).
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accepted beliefs. Because of the intrusion of worldly temptations into Pennsylvania, the
epistles frequently advised parents and guardians to diligently educate their young
charges. Quakers had long been concerned with the education of children. Penn used one
of his lengthy publications to instruct not only his children, but to offer suggestions to all
Quakers on the proper ways parents should act. In all their dealings, Quakers should
“Return no Answer to Anger, unless with much Meekness, which often turns it away: But
rarely make Replies, less Rejoinders; for that adds Fuel to the Fire.” Such poor decisions
could easily instill the wrong values in their children, thus making them more likely to act
out of anger. Therefore, they must “Never strike in Passion, and suit the Correction to
their Age as well as Fault. Convince them of their Error before you chastise them.”***
Similarly, Thomas Chalkley advised parents that they needed to play an important role in
the formative years of a child. By sheltering their children from the evils of the world,
they could better ensure that their children would be able to grow within the faith.*®
Chalkley’s contention largely preceded later opponents of capital punishment who
believed education at an early age “prevents more crimes than the severity of the criminal
code.”™*® The best efforts of Quakers to educate their youth accomplished little if the
children failed to cooperate. Therefore, the youth needed to respect the wisdom of their
elders, leading Yearly Meeting to remind them that “Disobedience to Parents was Death

by Gods Law.”**’ The epistles of the 1720s also emphasized the importance of instilling

proper values in Quaker youth from an early age. Children should learn to avoid activities
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such as gambling, indecent behavior, or succumbing to the fashions and vanities of the
world. Consequently, youth should regularly attend the meetings with their parents and
learn all modes of proper behavior, including simple dress and plain speech.*® Parents
needed to encourage their children to avoid “Idleness” since it was the “Nurse of many
Evils.” Instead, they should make good use of their time through gainful employment or
worthwhile pursuits such as learning.**

Young Quakers received regular reminders both from the Yearly Meeting and
local newspapers to be mindful of the company that they kept. Parents were expected to
teach their children to avoid “Evil, Vain and Loose Company, which greatly tends to
corrupt them.”™* Rather than spending it with those who wasted away this earthly
respite, the young should seek like-minded individuals who focused on more spiritual
matters. Crime reports in the American Weekly Mercury and the Pennsylvania Gazette
offered further proof of the need to choose one’s companions wisely. In 1729, Joseph
Prouse admitted the justness of his death sentence for burglary because he had fallen
under “the evil Insinuations of wicked People” upon his arrival in Philadelphia from
England. Although he had no intention of committing a crime, Prouse’s friendship with
John Greyer led him to engage in some petty theft. Similarly, his cohort James Mitchel
also ended up in this unfortunate circumstance because he was “led into bad
Company.”*** Mitchel agreed to accompany Prouse one evening and spent the evening

drinking with Prouse and Greyer. The following morning, Mitchel was arrested for

138An Epistle from our Yearly Meeting in Burlington; For Pennsylvania and the Jerseys, &c. From the
Fourteenth to the Eighteenth Day of the Seventh Month, 1723 (Philadelphia: Andrew Bradford, 1723).
13°An Epistle from our Yearly Meeting in Philadelphia; For Pennsylvania and the Jerseys, &c. From the
20th to the 24th of the 7th Month, 1729 (Philadelphia: Andrew Bradford, 1729).
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possession of stolen goods while trying to exchange a fifteen shilling bill for Prouse in
Philadelphia. Condemned to death for this seemingly innocent role, even Prouse attested
that Mitchel was blameless, this unfortunate incident revealed the potential pitfalls in
associating with the wrong types of people. Therefore, Quaker youths needed to remain
ever vigilant to avoid such an unnecessary risk.

The epistles regularly instructed the young people to avoid apparently minor
transgressions such as not observing the Sabbath and failing to attend meetings, which
could have dire consequences. Parents needed to realize that “one Step of Degeneracy has
given Birth to another,” often with devastating effects.*** Candidates for the gallows at
times proved how such leniency could threaten society as a whole. In his dying speech
before being executed for murder in Chester County in 1734, Terence Rogers attributed
his downfall largely to his “indulgent Parents.”*** Despite his many opportunities, Rogers
squandered his youth by “Drinking, Whoring, and swearing to a great Degree.” His
intemperate lifestyle left him deeply in debt, so Rogers married a widow for financial
relief. He soon learned that he overestimated her financial standing and was continually
besieged by his creditors, so Rogers opted to emigrate to the colonies, abandoning his
wife and two young children. Upon his arrival, he resumed his wayward ways as “one
Sin leading into another, | was at length moved by the Instigation of the Devil to murder
the poor Soul.” Observers were shocked by this murder, committed while Edward

Swainey enjoyed his breakfast. Rogers attributed it to a temporary loss of his senses,

Y2 4n Epistle from our Yearly Meeting held in Philadelphia....1729.
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perhaps realizing that insanity was a valid excuse.*** Others agreed that only a “Mad-
man” could commit such a “horrid and barbarous a Murder.”**®> The heinousness of his
misdeeds prompted the courts to condemn him. Rogers apparently repented and used his
final moments to warn all to heed “the Advice of Parents and Friends, which would
through God have preserved me from this miserable Death.” Thus, the published
confession echoed the admonishments that frequently appeared in Quaker publications.**
Although he sought to reach a much larger audience than just Philadelphia Yearly
Meeting, local Quakers could not help but draw a connection between Rogers’ failings
and his untimely fate.
Alcohol fueled numerous crimes, which was another topic that attracted the
Quakers’ condemnation. The 1721 epistle contained the evils caused by excessive
drinking and warmed its readers that,
it is hoped that a due Care and watchfulness against the intemperate use of Drams
and other strong Liquors will in a good measure prevent the Depravity, as also an
impudent noisy, and indecent behaviour in Markets and other publick places,
which we earnestly advise and caution Friends to beware of, for it is degrading to
us, as men of Civility and greatly unbecoming the professors of Christianity, the
awful, prudent, and watchful Conduct of our Friends in early days did, and such
always will preach loudly and extend silently to the notice of many.**’

In this warning, Yearly Meeting not only attacked the unhealthy aspects of alcohol, but

also bemoaned the effects that resulted from drinking. From the earliest days, Penn hoped

to avoid many of the worst excesses of taverns as his initial laws forbade drunkenness. In

144 Dana Rabin argued that popular legal knowledge in eighteenth-century England led to criminals offering
a variety of excuses for their actions. Many of these stopped short of arguing for actual insanity, but they
were willing to claim temporary insanity or other factors such as drunkenness that momentarily impaired
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addition, he sought to closely regulate the operation of taverns, which often proved to be
a failed endeavor. While problems associated with taverns primarily plagued the cities,
the threats of excessive drinking soon proved at times to be colony-wide because of the
prevalence of alcohol.**® Consequently, the meeting warned against drinking too much at
a variety of venues including funerals and weddings. Although Quakers did not address
all the evils associated with alcohol, immoderate drinking could result in fatal violence.
In Bucks County, alcohol fueled a conflict between Nicholas Hentwerk and Patrick Quire
in 1740. Their drinking degenerated into a quarrel, which prompted the tavernkeeper to
eject them. Undeterred, Hentwerk and Quire resumed their disagreement outside,
resulting in Hentwerk strangling Quire with his handkerchief.** Possibly to avoid these
worst excesses, the colonial government sought to regulate the tavern trade, hoping to
grant licenses only to individuals possessing “sober character.” Although the number of
licensed taverns grew in proportion to Philadelphia’s population, others illegally sold
alcohol throughout the colony.® These temptations prompted many Quakers to
emphasize a more temperate lifestyle. Those familiar with the criminal proceedings of the
period could view the call for temperance as helping to avoid this bloodshed and the need
for the gallows even among non-Quakers.

Yearly Meeting also encouraged Friends to embody “Uprightness and Honesty”

in their financial matters, which also affected other areas of their lives.*** Although such

148 Sharon V. Salinger, Taverns and Drinking in Early America (Baltimore: Johns Hopkins University
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an appeal easily affected the mercantile community among the Quakers, it also offered an
admonishment to avoid committing property crimes. Avarice, a trait that the Quakers
condemned, often motivated the thieves who plagued the young colony.**? Penn wrote
that one should “be Content with such things as you have, for God hath said, I will never

153 He further reminded Friends to “Covet no Man’s

leave thee, nor forsake thee.
Property in any sort” and to remember “Ahab’s unjust Covetousness and Murder of
Naboth, to provoke your Abhorrence of Injustice.”*>* Similarly, Robert Barclay advised
Friends “to be content... and not to covet more.” Quakers should not “covet or expect
any Man’s Silver or Gold.” Rather one should rely on their hard work “for an honest
Livelihood,” thus imitating the lifestyles of the early apostles.™® Failure to follow such
admonishments could result in one hanging from the gallows. In 1722, William Battin, a
young servant from England who was condemned for arson and murder, offered a well
placed example for the Quaker authorities. He admitted to having forsaken the
opportunities his family provided him and instead “gave up [him] self to serve the Devil,
and to obey his Voice by yielding to his Temptations; which were Lying and picking and
stealing other Mens Goods.” During his teenage years, Battin regularly pursued a number

of illegal trades, even admitting, “It’s too tedious to mention every Thing I stole.” His

father sold him as a servant to a Pennsylvania colonist in the hopes that this would serve

152 Frederick Tolles, Meeting House and Counting House: The Quaker Merchants of Colonial

Philadelphia, 1682-1763 (New York: W. W. Norton, 1948), 80-84.

153 William Penn, No Cross, No Crown: A discourse shewing the nature and discipline of the holy cross of
Christ; and that the denial of self, and daily bearing of Christ’s cross, is the alone Way to the Rest and
Kingdom of God, 11th ed. (London: Mary Hinde, 1771), 199-200.

154 Penn, Fruits of a Father’s Love, 44.

155 Robert Barclay, An Apology for the True Christian Divinity Being an Explanation and Vindication of the
Principles and Doctrines of the People Called Quakers, 2nd ed. (Newport, R.1.: James Franklin, 1729),
333.
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as a wake-up call to his misbehaving son. Nevertheless, Battin resumed his life of crime
upon arriving on the shores of the New World. While working for Joseph Pyle of Chester
County, Battin took advantage of his master’s absence to burn down the house and
escape after being presumed to have perished in the flames. However, Battin lit the fire
with the couple’s three sons sleeping inside, which left him filled with remorse so he tried
to extinguish the flame. After failing, Battin “thought of taking the Children out of the
House, but the Devil put it into my Mind to leave them to be burnt, | need not care
whether they were saved or no.” He abandoned the children who died in the fire and
instead proceeded to a nearby home to notify the Pyles. Despite these atrocities, Battin
was not yet willing to renounce his life of sin as he committed an act of bestiality before
his arrest. His time in prison led Battin to reflect on his misdeeds and admit his guilt. He
also employed his final moments to admonish other young people to avoid a similar
downfall. Claiming that the devil led him astray, as chronicled through his long list of
misdeeds, all people needed to be mindful of the temptation to deviate from God’s path
and possibly even end their lives swinging from the gallows.**® For young Quakers, the
admonishments contained in these regular epistles offered guidance and helped them to
avoid the path of sins that culminated in Battin’s execution.

Questions about how to employ the death penalty grew in importance for Quakers
as the courts imposed a greater number of death sentences after the revision of 1718.
During the 1710s, Pennsylvania courts condemned three individuals, of whom two were
hanged. In the 1720s and 1730s, over 50 percent of the condemned received pardons.

Pennsylvania never exceeded that rate for the remainder of the eighteenth century (Tables

156 American Weekly Mercury, 16 August 1722.
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1.1, 1.2, and 1.3). Nevertheless, Marietta and Rowe calculated that Pennsylvania’s rate of
execution during these decades in proportion to the population reached a level not
equaled until the 1770s."" The sheer statistical analysis does not always reveal the true
exercise of the state’s authority. For example, the Revolutionary government declared
twenty men to be outlaws in the 1780s, carried an automatic death sentence. Although
Pennsylvania courts issued 382 death sentences between 1718 and 1794, fourteen cases
were never resolved as individuals either escaped from prison, were killed in pursuit, or
disappeared from the historic record. Despite these shortcomings, the above tables do
illustrate an increased willingness of colonial officials to impose and carry out death

sentences to combat the various ills plaguing the colony.

157 Marietta and Rowe, Troubled Experiment, 75.
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Sources: CR, Pennsylvania Archives, Pennsylvania Gazette; American Weekly Mercury; Pennsylvania
Oyer and Terminer Records, Pennsylvania Admiralty Court Records, Journal of Henry Muhlenberg,
History of Delaware County, Bucks County Historical Society, and Chester County Historical Society.
Three individuals (Catherine Connor, Robert Elliot, and Jacob Dryer) received death sentences on two
different occasions and Dryer received a pardon twice. The tables are based on the